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ADVERTISEMENT. 



In consequence of the several Acts of Parliament, Rules of Court, 
and judicial decisions, on practical subjects, since the publication 
of the Ninth Edition of ** the Practice of the Courts of King's 
Baich, &c." in Trinity Term 18128, three Supplements to that work 
have already been published by the Author : The first, which was 
brought out in Michaelmas term 1830, contained all the Statutes, 
Hules of Court, and decided Cases, to that time ; particularly the 
Act for the more effectual Administration of Justice, in England 
and Wales ; and also a practical Treatise on the Tender of Money, 
and the Law relating to Fees of Officers of the Courts, &c. The 
second Supplement, which appeared in Hilary Vacation 1892, 
contained the General Rules of the Courts, since the Administra- 
tion of Justice Act; with introductory Statements of the Practice, 
as it existed before, and was affected by those Rules ; and the 
third Supplement, which was published in November following, 
was confined to the Act for Uniformity of Process in personal ac- 
tions, in his Majesty's Courts of Law at Westminster; with the 
General Rules made by the Judges, in pursuance thereof; and 
an Appendix of Practical Forms. But, besides the Adminis- 
tration of Justice, and Uniformity of Process Acts, other Acts 
of Parliament have been passed, within the last three years 
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wbich have made considerable changes in the Law, and Practice 
of the superior Courts: viz, the 1 W. IV. c. 7, " for the more 
speedy Judgment and Execution, in Actions brought in his Ma- 
jesty's Courts of Law at Westminster;" 1 W. IV. c. 21, " to improve 
the Proceedings in Prohihitwn^ and on writs oi Mandamus ;" 1 W. 
IV. c. 22, '' to enable Courts of Law to order the Examination of 
Witnesses, upon Interrogatories and otherwise ;" 1 & 2 W. IV. 
c. 58, " to enable Courts of Law to ^ve relief against Adverse 
Claims, made up6n persons having no interest in the subject of 
such claims ;'* 2 & 3 W. IV. c. 71, '' for shortening the Time of 
Prescriptions, in certain cases;" 2 & 8 W. IV. c. 100, " for short- 
. ening the Time required in Claims of Modus decmandi, or Ex- 
emption from, or Discharge of Tithes ;" 8 & 4 W. IV. c. Z7, " for 
the Limitation of Actions and Suits, relating to Real Property, 
and for simplifying the Remedies for trying Rights thereto ;" 3 & 
4 W. IV. c. 42, " for the further Amendment of the Law, and the 
better Advancement of Justice;" and 3 & 4 W. IV. c Ql^ for 
the Amendment of the Uniformity of Process act. * 

To point out the alterations and improvements of the Practice, 
by the several Statutes which have been passed since the Adminis- 
tration of Justice act, is the object of the present publication ; 
wherein it is intended to exhibit the Practice of the superior Courts 
of Law, in personal actions, and ejectment^ &c. so far as it is altered 
or affected by those statutes, and the rules of court, and decisions 
thereon : And as the last Supplement, on the Uniformity of Process 
act, is nearly out of print, it has been thought right to incorporate 



* There are also some other recent 
acts of parliament, which are incidentally 
noticed, and referred to in the following 
work ; such as Lord TeraerdetC$ acts, 9 
Geo. IV. c. 14, requiring a written rnemo^ 
randum, to take a case out of the statute 
of limitations, &c. ; and c. 15, for amend- 
ing Variances i U Geo. IV. & 1 W. 



IV. c. 4S, as to Commimont for taking 
Affidavits, &c. ; c. 68, relating to Comnum 
Carriers i 1 & S W. IV. c. 36, for the 
Appropriation of Fees ; 8 & S W. I V. 
c. 118, respecting the Appointment of 
Officers, in the Exchequer ; and S & 4 
W. IV. c. 98, to legalize a Tender in 
Bank Notes, &c. 
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its contents in the following work ; wherein they are divided into 
six chapters, under the following heads: 1. The means of com- 
mencing personal Actions, in the superior Courts of Law at West' 
minster; and the Process 'therein, by writ of Summons and 
Distringas^ and the service and execution of such process ; 2. The 
writ of capias, and execution thereof, and process of Outlawry ; 
S. Appearance, and Special Bail; 4. Proceedings against the 
Sheriffy to compel him to return the Writ, and bring in the Body ; 
5. Proceedings in Actions against Prisoners^ in custody of the 
Sheriff, &c. and of the Marshal of the King's Bench, or Warden 
of the Fleet prison ; and 6. The Declaration. 

The arrangement of the work will be seen in the Table of 
C^Mitents. To each enactment, there is an introductory State* 
ment of the Law, as it formerly stood: and References are 
made throughout, to the ninth edition of the Practice, in order 
to shew the connexion between that work, and the new, or additional 
matter contained in the present. 

An Appendix is added, containing such of the Acts of Parliament, 
as are not fiiUy set forth in the body of the work, with the Rules 
of Court which have been made on the Uniformity of Process 
act, &c. and nearly two hundred Practical Forms, consisting chiefly 
of Writs and Returns, Entries of Process, &c. Affidavits, Rules of 
Court, Judge's Orders, Notices, &c. A Table of these Forms is 
prefixed to the work ; and they are all referred to in the general 
Index. To &cilitate research, Tables are also prefixed, of the 

« _ _ _ 

Statutes, Rules of Court, and Names of Cases referred to: And 
to the whole, there is a copious Analytical Index. 



Temple, 
Dec. 12th, 1833. 



CONTENTS. 



Ptge 
Adtertisement V 

Chronological Table of Statutes, referred to in the following 

Work xxiii 

The like, of General Rules . • • . . xxx 

Alphabetical Table of Names of Cases .... xxxiii 



CHAP. I. 
Of Actions, and the Time limited for their Commencement, 



&c. 



CHAP. II. 

Of the Officers on the Plea side of the Court of Exchequer, 

and their Duties ; and of Holidays, and Fees, &c. . 54 

CHAP. IV ♦, &c. 

Of the Means of commencing Personal Actions, in the Supe- 
rior Courts of Law at fVesimiruter ; and of the Process 
therein, by Writ of Summons and Distringas^ and the 
Service and Execution of such Process • • .59 

CHAP. VII, &c. 

Of the Writ of Capitis, and the Execution thereof; and Pro- 
cess of Outlawry 87 

CHAP. XII. 
Of Appearance, and Special Bail . • • . .102 

* The following work being arranged bered accordiagly, so as to cerrespond with 
in the order of the ninih edition of the the Chapters in that edition. 
Author's Practicerthe Chapters are num- 

b 



X CONTENTS. 

CHAP. Xlll. 

Page 
Of Proceedings against the Sheriff, to compel him to return 

the Writ, and bring in the Body . . . .107 

CHAP. XV. 

Of Proceedings in Actions against Prisoners, in Custody of the 
Sheriff, &c. ; and of the Marshal of the King's Bench, 
and Warden of the Fleet Prison , . . . ,112 

CHAP. XVI. 
Of the Remoyal of Causes from Inferior Courts . .118 

CHAP. XVII. 
Of the Declaration 119 

CHAP. XVIII. 
Of Imparlance, and Time for Pleading, &c . . .126 

CHAP. XX. 
Of the Interpleader Act, &c 128 

CHAP. XXII. 

Of Writs of Inquiry of Damages, and Immediate Judgment 
and Execution thereon ; and of Proceedings for Assess- 
ing Damages, on the Statute 8 & 9 W. III. c. 11. § 8. 131 

CHAP. XXIV. 
Of Changing the Venue, &c 137 

CHAP. XXV. 
Of Bringing Money into Court 139 

CHAP. XXVI. 

Of Pleas in Abatement, far Nonjoinder of Parties ; and Mis- 
nomer 140 



CONTENTS. XI 

CHAP. XXVII. 

Page 

OfPleasinBar 143 

CHAP. XXIX. 

Of Amendment of Fines and Recoveries, and Variances . 144 

CHAP. XXX. 
Of the Issue 150 

CHAP. XXXIII. 

Of the Trial of Issues before the Sheriff, &c., and Special 

Cases, on Statute 3 & 4 W. IV. c. 4^ . . .152 

CHAP. XXXIV. 

Of the Teste and Return of Jury Process; and Costs of 

Special Juries, on a Nonsuit . .. • . .156 

CHAP. XXXV. 

Of the Examination of Witnesses on Interrogatories, &c., and 
Rules for the Admission of Written or Printed Docu- 
ments; and Admissibility of Interested Witnesses . 158 

CHAP. XXXVI. 

Of Arbitration 169 

CHAP. XXXVII. 
Of Interest on Debts, &c 171 

CHAP. XXXIX. 

Of Immediate Judgment and Execution, aflcr Verdict or 

Nonsuit, in Vacation 175 

CHAP. XL. 
OfCosts 179 

CHAP. XLI. 

Of the Teste and Return of Writs of Execution ; the Liability 
of the Sheriff, &c. for Goods taken in Execution, afler 
an Act of Bankruptcy ; and the Relief he is entitled to, 
under the Interpleader Act 183 

b2 



XU CONTENTfiL 

CHAP. XLV. 

Of the Action of Ejectment 193 

CHAP. XL VI. 

Of the Proceedings in Prohibition ; and on Writs of Man- 
damus 200 



APPENDIX. 

PART I. 

STATUTES. 

(1 W. IV. c. 7.) 



Page 



For the more speedy Judgment and Execution, in Actions 
brought in His Majesty's Courts of Law at Westminster^ 
and in the Court of Common Pleas of the County Pala- 
tine of Lancaster ; and for amending the Law, as to Judg- 
ment on a Cognovit actionem^ in cases of Bankruptcy .213 

(1 &2W. IV. c. 58.) 
To enable Courtis of Law to give Relief against adverse 
Claims, made upon Persons having no Interest in the 

Subject of such Claims 217 

(2 W. IV. c. 39.) 
For Uniformity of Process, in personal Actions, in His Ma- 
jesty's Courts of Law at Westminster .... 220 

(3 & 4 W. IV. c. 42.) 
For the further Amendment of the Law, and the better Ad- . 

vancement of Justice 229 

(3 & 4 W. IV. c. 67.) 
To amend an Act of the Second Year of His present Majesty, 
fpr the Uniformity of Process in Personal Actions, in 
His Majesty's Courts of Law at Westminster . . 245 



CONTENTS. XIU 



PART II. 



GENERAL RULES* 



Page 
In Kino's Bench, Common Pleas and Exchequer of Pleas : 
Michaelmas Term, 3 W. IV.(183«.) Process^ Declaration, 

Time for Pleading, ^c 247, &c. 

Hilary Term, 9 W. IV. (1833.) Judge's order to bring in 

Body, in Vacation • 250, 51 

Trinity Term, 3 W. IV. (1833.) Prisoners, Bail . .251 
In King's Bench : 

Michaelmas Term, 3 W. IV. (1832.) Issuing, signing, 
and sealing Process id* 252 

* These rules, as well as the statutes all the Statutes and Rules referred to in 
in the Appendix, Fart I. are more fully the following wori, potU xxiii. zxx. 
set forth in the Chronological Tables of 



PART III. 

PRACTICAL FORMS. 

CHAP. I. 

Entries o/* Mesne Process, to save the Statute o/* Limitations. 

Page 
§ 1. Entry of writ of summons, with return of non est iit- 

ventus, by plaintiff or his attorney, and award of 

aUas, to save statute of limitations, in K. B. . . 252 

1. a. The like, in C. P 253 

1. h. The like, in Exchequer id, 

1. c. The like, and award of distringas, to save statute, in 

K. B . U^ 

2. Entry of writ of capias, with sheriff's return of non est 

inventus, and awaxd o£ alias capias, in K. B. • id. 



XIV CONTENTS. 

CHAP. III. 

Notice of AppHcation, and Affidavits, &c. for Admission 

of Attornies. 

Page 
§ 1. Notice of intention to apply for admission as an attor- 
ney 255 

2. Affidavit of service under articles, and of affixing no- 

tices, &c. when made by the clerk, in K. B. . %d, 

3. The like, when made by the derk, and another person 256 

4. The like, when the service was under articles, and as- 

signment 257 

5. The like, where the clerk served part of his time as 

pupil to a barrister, or special pleader . • xd. 

6. Affidavit to be made by barrister, or special pleader . 258 

7. Affidavit of payment of stamp duty on articles . id. 

8. The like, when articles had been assigned . . . 259 

9. The like, where the party has been admitted in Chan- 

cery, or in C. P. or Exchequer . . . id. 

10. Certificate of service '%d. 

11. /fa^ for admission . . . . . . id* 

12. Oath, or affirmation, on admission .... 260 

13. Form of admission, in' K. B %d. 

14. Affidavit of service under articles, and of affixing no- 

tices, &c. in C. P. id. 

15. The like, in Exchequer 261 

16. Affidavit for admission of attorney of K. B. or C. P. 

in Exchequer of Pleas . . . . • t<i. 

CHAP. IV., &c. 

Writs of Summoiis, and Distringas ; and Proceedings 

thereon. 

§ 1. Pr<:ectpe for writ of summons 262 

2. Writ of summons id, 

3. Memorandum to be subscribed thereto . . . 263 

4. Indorsement thereon, before service . . . id, 

5. Statement of plaintiflT's claim, for debt and costs . id. 

6. Indorsement to be made on writ, after service • id. 



CONTENTS. XV 

Page 
§ 7, 8. Praecipe for, and writ of summons, against member 
of parliament, to enforce provisions of stat. 6 Geo. 

IV. c. 16. § 10 263 

9, 10. Memorandum to be subscribed thereto, and direc- 
tion for indorsement thereon . . • . 264 

11. Return of Tum e«< tn&en<t««, to writ of summons . . id, 

12. Praecipe for aUas^ or pluries, writ of summons « id, 

13. y^^ia^, and p/urie^, writ of summons .... id. 

14. The like, into another county .... id, 

15. il/(?moramft/m of date of first writ .... 265 

16. Affidavit to obtain writ of (2i«^rtn^a« . . . id, 

16. a. Affidavit of search for appearance, and that none is 

entered 267 

17. Rule of court thereon, in K. B. . . . , id, 
17. a. The like, in C. P id. 

17. b. The like, in Exchequer id. 

18. Judge's order for distringas j in vacation . . 268 

1 9. Praecipe for writ of distringas , , . , . id. 

20. Writ of distringas ...... id. 

21. The ]ike, to a county palatine .... id. 

22. Direction of writ of distringas, or capias, to sheriff, or 

sherifis, of a city 269 

2S. The like, to sheriff, or sheriffs, of a town and county id, 

24. To coroner id, 

25. To elisors ... . . . . . id. 

26. To county palatine id, 

27. To cinque ports id, 

28. To Berwick upon Tweed ,.,.,. id. 

29. Notice to be subscribed to writ of distringas . . id, 

30. Statement of plaintifTs claim, for debt and costs . 270 

31. Sheriff's warrant, on distringas .... id. 

32. Mandate to sheriff, in county palatine of Lancaster , id, 

32. a. The like, in i)tir^aw 271 

33. Return of execution of distringas, where defendant is 

personally served id, 

33. a. The like, when he cannot be met with . . id. 

34. Return of non est inventus, and nulla bona . . id. 



XVI CONTENTS. 

CHAP. VII., &c. 

Writ of Capias, and Proceedings thereon ; and Process of 

Outlawry, 

P*ge 

§ 1« PrcBcipe for vrrit o£ capias Z7t 

2. Writ of capiat id, 

3. The like, to a county palatine 273 

4. Memorandum^ to be subscribed to writ of capias . 274 

5. Warning to defendant thereon id, 

6. Indorsements on writ of capias, before execution . id, 

7. Statement of plaintiff's claim, for debt and costs • id. 

8. Sheriff's warrant, on capias id. 

9. Mandate to sheriff, in county palatine of Lancaster . 275 
9. a. The like, in Durham 276 

10. Order for sheriff to arrest one defendant, and serve 

copy of writ on another id. 

11. Bail bond id. 

12^ Indorsement on capias, afler execution • . . 277 

Id. Pracipe for alias, or pluries, capias • • • id, 

14. j4Uas, and pluries, capias . • • • .id. 

15. The like, into another county • . . * id. 

16. Prcecipe for writ of exigi facias, af^er capias • . id. 

17. Vfrit of ex fgifacicu, after capias .... id. 

18. Notice, or warning, and indorsements thereon . . 278 

19. Writ of proclamation id. 

20. Writ o/* exf^f /acia*, after judgment . . . 279 

CHAP. XII. 

Affidavits for, and Entries of Appearance. 

§ 1. Affidavit of personal service of writ of summons . id. 

2. The like, of execution of writ of distringas, and personal 

service of copy 280 

2. a. The like, where defendant cannot be met with . id, 

3. The like, for leave to eater appearance, on return of 

non est inventus and nvUa bona, to writ of distringas, id. 281 

4. Rule thereon, for entering appearance, in term time . 282 

5. Judge's order, in vacation id. 

6. Affidavit of service of capias, on one of several de- 

fendants id. 



CONTENTS. xvil 

Page 
S 7. Memorandum of appearance by defendant, when he ap- 
pears in person, or by attorney .... 232 

8. The like, when there are several defendants . . id. 

9. The like, when one of several defendants is served with 

capias ^ 

10. The like, when appearance is entered by plaintiff . 28S 

CHAP. XIII. 

AssiOKMENT of Bail Bond ; and Proceedings for compelling 

Sheriff to return Writ, &c. 

§ 1. Assignment of bail bond . . • . . .id. 

2. Rule to return writ of capias^ in term time , . id. 

3. Affidavit to obtain judge's order for returning it, in 

vacation 284 

4. Judge's order thereon . id, 

5. Affidavit of service of rule to return writ, &c. . id. 

6. The like, of service of judge's order, &c. . . 285 
7- Rule for attachment, for not returning writ . . id. 
8, 9. Returns to writ of distringas .... id, 

10. Return of cepi corpus^ when defendant has given bail, 

or made deposit, &c. . . . . . .id. 

11. The like, when he remains in custody . . . id. 

12. Return of cepi corpus^ as to one defendant, and turn est 

inventus as to another id, 

13. The like, of cepi corpus as to one defendant, and service 

ofcopy of writ on another .... 286 

14. 'Return o£ non est inventus id, 

15. Rule to bring in body, in K. B id, 

16. The like, as given by filacer, in C. P. . ; . id. 

17. The like, as drawn up by secondary, thereon . . id. 

18. The like, in Exchequer id^ 

19. Affidavit to obtain judge's order for bringing in body, 

in vacation 287 

30. Judge's order thereon id, 

21. Affidavit of service of rule to bring in body, &c. . id. 

21. a. The like, of judge's order, &c id. 

22. Rule for attachment, for not bringing in body . 288 



XVIU CONTENTS. 

CHAP. XV. 

Proceedings in Actions against Prisoners. 

Page 
§ 1. Precipe for writ of detainer 288 

2. Writ of detainer id. 

3. Indorsements thereon 289 

4. Connnencement of declaration, when defendant is in 

custody id. 

5. The like, after arrest of one defendant, where another 

has been served only id, 

6. Affidavit of delivery of copy of declaration, against 

prisoner in custody of sheriff, && . . . icf. 

7. The like, against prisoner in custody of marshal, or 

warden id. 

CHAP. XVII. 

Declaration, &c. 

§ 1. Rule for time, or further time, to declare, in K. B. or 

Exchequer . . 290 

2. The like, in C. P id. 

3. Rule to declare peremptorily, in K. B. or Exchequer . id. 

4. The like, in C. P id. 

b. Title of declaration 291 

6. Commencement of declaration, afler summons . id. 

7. The like, afler arrest, where defendant is not in custody, id. 

8. The like, when he is in custody of sheriff^ &c. • • id. 

9. The like, afler arrest of one defendant, where another 

has been served only id. 

10. Declaration on bail bond, by the assignee, against de- 

fendant and his bail to the sheriff . . .id. 

11. Notice of filing declaration in chief, and to plead, &c. 

when plaintiff appears for defendant, on serviceable 
process 294 

12. Affidavit for obtaining leave to stick up notice of de- 

claration in office 295 

13. Notice of filing declaration de bene esse, on bailable 

process id. 

14. Demand of declaration 296 



CONTENTS. XIX 



CHAP. XX. 



Forms of Proceedings on Jnte&pleader Act, 1 & 2 W. IV. 

c. 58. § 1- 

Page 
§ 1. Notice of motion^ on interpleader act, in action by 
executors, for trial of right to shares and dividends 
in a public company, claimed by assignees of a bank- 
rupt 296 

2. Rule nm thereon 297 

3. Rule absolute, for trial of right, on a feigned issue, &c. tcL 

4. Affidavit for obtaining judge's order, on interpleader 

act, in action against auctioneer, for deposit money . 298 

5. Summons, to shew cause thereon .... 299 

6. Judge's order thereon %d. 

CHAP. XXII. 

Proceedings Jot staying Judgment, after Execution of 
Inquiry ; and for assessing Damages, on Statute 8 S^ 
9 W. III. c. 11. § 8. 

§ 1. .Form of under-sheriff's certificate, on execntion of writ 

of inquiry, for staying judgment thereon • . 300 

2. The like, where judgment is stayed for a certain 

number of days only, to give defendant an oppor- 
tunity of applying to a judge, or baron . . t^. 

3. Summons, for staying judgment, after writ of inquiry 

executed, until a day in the following term • . id. 

4. Judge's, or baron's, order thereon .... u/. 

5. Judgment by nil dicit^ in debt on bond for performance 

of covenants, where a breach was suggested afler 
judgment, and writ of inquiry awarded, for assessing 
damages, on stat 8 & 9 W. III. c. 11. § 8. . . 301 

6. Writ of inquiry, for assessing damages thereon . 302 

7. Notice of inquiry, and assessment of damages, on same 

statute . 304 

8. Inquisition, and return, on same statute ... id. 



XX CONTENTS. 

CHAP.' XXIV. 

Rules ybr Changing the Venue. 

Page 

§ 1. Rule for changing venue, in C. P 305 

2. The like, in Exchequer id, 

CHAP. XXX. 

Issue. 

$ 1. Issue, of same term with declaration .... 306 
2. The like, of a subsequent term . . . . uf. 

CHAP. XXXIII. 

Proceedings for Trial of Issues, before Sheriff, &c, on 

Statute 3 ^ 4 fF. IV. c. 42. 

§ a. Affidavit to obtain judge's order, for writ of trial • 307 

6. Judge's summons thereon iJL 

c. The like, another way . . » . . . td, 

1. Judge's order thereon id. 

1 a. The like, to judge of Sheriff's court, in London . 308 

2. Form of writ of trial id. 

3. Indorsement thereon, before delivery to sheriff . 309 

4. Notice of executing writ of trial . . .' . id. 

5. Return thereto, in assumpsit 310 

6. The like, in debt id. 

7. Entry of proceedings, and judgment in assumpsit^ on 

verdict for plaintiff id. 

8. The like, in debt, where part is found for the plaintiff, 

and part for the defendant 312 
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§ 1. Rule for mandamus, in K, B. founded on judge's order,- 

to examine witnesses, in New South Wales . 313 
ft. Writ of mandamus, to examine witnesses, in IntUa, or 
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IV. c. 22 id. 314 
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Mehtok, (20 Hen. III.) c. 1. Damages^ Dower. 3. 11. 

c. 3. Writs of Re-Disseisin, and Post-dissetsin, 10. 
c. 8. Limitation of Real Actions. 16. 
Mahlbridoe, (52 Hen. HI.) c. 16. Damages, Assise of Mort D* Ancestor. 7. 
Westminster, I. (3 £dw. I.) c. 24. Damages, Disseisin. Id. 

c. 39. Limitation of Real Actions, 16. 
Gloucester, (6 Edw. I.) c. 1. Damages, Writs of Entry. 6, 7. 9. 

c. 4. Cessavit per biennium. 4f. 
c. 5. Damages, Waste, 12. 
c. 7. WritSxin Casu Proviso, Sec. 8. 
Westminster, II. (13 Edw. I.) c. 4. Quod ei deforceat. 3. 

c. 5. Damages, Quare Impedit. 7» 11.' 
c. 21. Cessavit per htennium. 4. 
c. 22. Waste, Tenants in. Common. 12. 
c. 24. Writs in Casu Proviso, ^c. 8. 
c. 25. Damages, Disseisin. 7. 
c. 26. Detmages, Re-disseisin. 10. 
c. 41. Cessavit per bienniunu 4. 
Edward III. 

4. c. 7. Trespass by Executors. 15. 
Richard II. 

1. c. 9. Damages, Disseisin. 7. 
Henry IV. 

1. c. 8. The like. Id. 
4. c. 8. The like. Id. 
Hekry VI. 

8. c. 12. Amendment. 144. 
23. c. 9. Sheriff's Deputies. 84. 
Hekrt VIII. 

23. c. 9. Citing out of Diocese, Prohibition. 202. 
c. 15. Costs, Nonpros, Executors. 125. 179. 
32. c. 2. (Limitation of Actions, &c.) 16, Sec. 28. 34. 

§ 1. Limitation of Writ of Right, Prescription, ^c. 16, 17. 
2, 3. Liinitation of Possessory Actions. 17. 

4. Limitation of Avowries, S^c. Id. 20. 

5. Limitation of Formedons, and Scire Facias upon Fines, 183. 

6. Actions, 4*c, barred for Default of Seisin, 8^c. Id. 
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Edward VI. 

2 & 3. c. 13. I 14. Prokibitionj Damages, Costs. 205, 6. 

3 & 4. c. 3. § 4. Damages, Novel Disseisin. 6. 
5 & 6. c. 3. Holidays. 56, 

Mary: 

1. Stat. 2. c. 5. fTrtf of Right of Advonson, Quare Impedit, S^c. 19. 28. 
James I. 

4. c. 3. Costs, Mandamus. 208. 

21. c. 2. Limitation of Actions, King. 34. 

c. 16. (Limitation of Actions :) Id. 45. 141. 

§ 1. Formedon, Entry, Ejectment. 19, 20. 194. 

2. Infants, <^c. 20. 

3. Limitation of Personal Actions. 42. 46* 
Charles II. 

13. Stat. 2. c. 2. § 3. Judgment of Nonpros, for not declaring. 124, 5. 
29. c. 5. Commissions for taking Affidavits. 93. 
William & Mart : 

4 & 5. c. 21. Prisoners. 112. 

5 & 6. c. 21. Day of signing Process. 68. 
William III. 

8 & 9. c. 11. § 1. Costs, Several Defendants. 180. 

2. Co«t« on Demurrer. 181. 

3. Costs, Waste. \Z. Scire Facias. \S\, 2. Prohibition. %M, 
5. Cof<«, Executors and Administrators. 204. 

8. Assessing Damages. 131, &c. 
c. 27. § 13. Prisoners. 114. 
c. 31. Partitione Faciendd. 10. 

9 & 10. c. 25. § 42. Day of signing Process. 6%. 

12 & 13. c. 3. § 2. Members of the House of Commonsi 50. 60. 
Anne: 

4. c. 16. (Amendment of the Law, &c.) 208. 

§ 16. Entry, Action. 20. 
9. c. 20. Mandamus, Return, Pleadings, Judgment, Damages, Costs. 206, 

7, 8, 9. 
Georoe I. 

6. c. 21. § 54. Day of signing Process. 68i 

12. c. 29. Indorsement on Process. 92, 3. Appearance. 102. 105, 6. 
George II. 

2. c. 23. I 22. Indorsement on Process. 69. 

5. c. 27. I 1. Filing Common Bail. 102, 3. 

22. c. 46. § 95. Writs of Inquiry, S^c. Common Pleas at Lancaster. 133. 
George III. 

6. c. 50. § 2. Commissions for taking Affidavits. 93. 
9. c. 1 6. Limitation of Actions, King. 34. 

13. c. 63. § 44. Examination of Witnesses, India. 158, 9. 
24. c. 25. Courts in India. 159. 

32. c. 33. Privilege from Arrest. 88. 

37. c. 45. Bank Notes, Tender. 52., 

39 & 40. c. 105. § 2. Writs of Inquiry, ^c. Common Pleas at Lancaster. 

135. 

42. c. 85. ProsectUions for Offences committed Abroad. 159. 

43. c. 46. § 2. Deposit with Sheriff. 89. 97. 105, 6. 112. Appearance. 105. 
45. c. 124. Appearance. 105, 6. 
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55. c. 175. Commissions for taking Affidavits, Ireland. 94. 
c 184. Sched. Part II. § S. Stamping Commissions. Id, 

5^. c. 68. § 11. Bank Notes, Tender. 52. 
George IV. 

5. c. 106. Welsh Judicature Act. 94. 

6. c. 16. § 10. Proceedings against Members of Parliament. 61. 64. 75. 

lOS. 
81. Execution, Bankruptcy. 185. 187. 

108. Bankruptcy, Cognovit Actionem, 8^c. 185, 6, 7. 
c. 50. Costs of Special Juries. 157. 

7. c. 57. Insolvent Debtors, Privilege from Arrest. 88. 

7 & 8. c. 31. Proceedings against ilundredors. 66. 74. 88. 

c. 71. § 2. Deposit, Special Bail, Appearance. 92. 105, 6. 

§ 5. Proceedings on Distringas. 73. 78. 81. 84. 86. 104. 106. 
§ 8. Indorsement on Process. 69. 
9. c. 14. (Lord Tenterden*s Act:) 

§ 1. Limitation of Actions, Acknowledgment. 46. 49. 

2. Pleas in Abatement. 46, 7. 141. 

3. Indorsement on Notes, 8^c. 47. 

4. Set off. Id. 

10. Commencement of Act. Id. 
c. 15. Variance, Amendment. 145, 6, 7. 
George IV. & William IV. 

11. & 1. c. 43. § 4. Commissions for taking Affidavits, Demise of Crown. 94. 
c. 58. Appropriation of Fees. 56. 

c. 68. Common Carriers, Bringing Money into Court. 1 39. Pleas 

in Abatement. 140. 
c. 70. (Administration of Justice Act :) 
§ 6. Terms and Returns. 62. 
10.14. Officers of Exchequer. 54. 
13. Direction of Writs, Chester. 82. 
18. Commissions for taking Affidavits. 94. 
%5. Compensation to Officers. 58. 
S6. Proceedings in Ejectment, Landlord and Tenant. 194, 5. 

37. Making up Record in Ejectment. 195. 

38. Immediate Writ of Possession, EjectmerU. 178. 197, 8. 
William IV. 

1 . c. 3. Essoign Days. 62. 

7. (Judgment and Execution:) 131. 137. 155. 213. 

§ 1 . nrits of Inquiry, Judgment by Default, Rule for Judgment, 

Execution. 131, 2. 213. 

2. Postea, Certificate, Rule for Judgment, Execution. 175, 6. 

214. 

3. Entry of Judgment, Teste of Execution. 132. 177. 183.214. 

4. New Writ of Inauiry, New Trial. 132. 177, 8. 214. 

5. Habere Facias Possessionem. 178. 198. 215. 

6. Taxing Costs. 178. 198. 215. 

7. Execution on Cognovit, or Judgment by Default, S^c. Bank- 

ruptcy. 187. 215. 

8. Return Days of Writs of Inquiry, ^c. in Common Pleas at 

Lancaster. 133. 215. 
c 
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William IV. 

1. c. 7. § 9. Return Days of Writs, for renuwing Suits into Common Pleas 

at Lancaster. 118. 216. 
c. 21. (Prohibition and Mandamus :) 200, &c. 

§ 1. Writs of Prohibition, Declaration, Demurrer, Judgment^ 

Costs, Damages. 204, 5. 

2. Stat. 2^3 Edm. VI. c. IS. in part repealed. 206. 

3. Enactments of 9 Ann. c. 20. extended. 209. 

4. Protection of Officers. Id. 210. 

5. Proceedings not to abate, by Removal of Officer. 210. 

6. Costs. 211. 

c. 22. (Examination of Witnesses :) 158. 160, &c. 

§ 1. Powers of 13 Geo. IIL c. 68. extended to Colonies, 8fc. 160. 

2. Enforcing Attendance of Witnesses. Id, 

3. Costs of Writ, or Commission, Id. 

4. Rule or Order for Examination of Witnesses. 161. 

5. Attendance of Witnesses, Production of Documents. 162, 8. 

6. Prisoners, Habeas Corpus. 168. 

7. Examination of Witnesses, Perjury. 165. 

8. Report of Examiners. Id. 166. 

9. Costs. 166. 

10. Examinations, Depositions. 167. 

11. Order by Judges of Durham. 161. 200. 
1 & 2. c. 35. (Appropriation of Fees :) 56. 

§ 1. What Fees to be deemed legal. 57. 
2. Legality of Fees, how settled. Id. 
8. Persons within Meaning of Act. Id. 58. 
4. Compensation to Officers. 58. 
c. 58. (Interpleader Act:) 128, &c. 187, &c. 210. 217. 

§ 1. Order on third party, to appear, 8^c. 128, 9. 187. 217. 

2. Judgment and Decision on, to be final. 129. 218. 

3. Consequence of Non^Appearance. Id. 

4. Orders by single Judge. 129,80.218. 

5. Reference to Court. 180. 218. 

6. Relief of Sheriffs, ^c. Execution. 189, 90. 218. 

7. Rules and Orders, Costs, Writs, Sheriff's Fees. 130. 

192, 3. 219. 

8. Powers of Court, under 1 W. IV. c. 21. Rules. 210. 220. 

2. c. 89. (Uniformity of Process Act:) 59. 61. 64. 151. 193. 220. 

• § 1. Writ of Summons, in ordinary cases. 64, 5. 71. 74. 220. 
2. Appearance. 80. 105. 125.221. 
8. Writ of Distringas. 63. 78. 82, 3, 4. 85, 6. 104. 221. 

4. Writ of Capias. 67, 8. 87. 95, 6, 7. 112. 114. 222. 

5. Proceedings to OtUlawry. 64. 83. 85. 92. 98, 9, 100. 107. 

228. 

6. The like, after Judgment. 99, 100. 224. 

7. Ftlazer, &c. in Exchequer. 100. 224. 

8. Writ of Detainer. 114, 15. 224. 

9. Writ of Summons, against Member of Parliament. 75. 224. 

10. Durationof Writs. 69. Alias and Pluries. 51.63.76,7. Re- 

turn of Writs, Statute of Limitations. 51. 77. 107, 8. 225. 

11. Proceedings in Vacation. 100, 101. 125. 225. 

12. Date and Teste of Writs. 68. 83. 91, 2. Indorsement of 

Attorney's Name, (Jr. 69. 92, 3. 226. 
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2. c 39, $13. Service of Writ of SummoMi Corporations, Htrndredors, 

^c. 74. ^26. 

14. General Rules and Orders of Judges of aU the Courts, 

117. 227. 

15. Rules and Orders for Return of Writs. 108, 9. 227. 

16. Proceedings in DefauU of Appearance, or Special Bail. 93. 

17. Attorney to declare whether Writ issued hy his Authority, 

^c. 70. 105. 227. 

18. Rides and Orders of Judges of each of the Courts. 72. 

227. 

19. Persons privileged from Arrest, ^c. 65. 87. Outlawry, 98. 

Removal of Causes. 51. Q%, 3. 228. 
SO. Service and Execution of Writs in particular Districts. 

74. 96. 228. 
21. Writs for Commencement of Personal Actions. 50, 51. 61. 

Costs. 73. 120. Counties Palatine. 82. 228. 

2 & 3. c. 71. (Prescription:) 16. 34, 5. 42. 

$ 1. Rights of Common, j^c. 35,6. 

2. I^hts of Way, Easement. 36. 

3. Use ofLifht. Id. 

4. Computatton of Time. Id. 37. 

5. Pleading. 37. 

6. Presumption. Id. 

7. J^^anU, ^c. Id. 38. 

8. J^ne to he excluded in Computation. 38. 

9. Scotland, Ireland. Id. 

10. Commencement of Act. Id. 
e* 100. (Modus Decimandi, &c.) 16. 34, 5, 42. 
§ 1. Prescriptions, Modus. 38, 9, 40. 

2. Compositions for Tithes. 40. 

3. 4. To what cases Act does not extend. Id. 
5, 6. Computation of Time. 41. 

7. Pleading. Id. 

8. Presumption. Id. 42. 

9. Extends to England cfidy. 42. 

c. 110. ^Appointment of Officer^, in Exchequer:) 54. 
\ 1. Qffieers, and their Duties. 54, 5. 100. 

4. Clerk of Errors. 55. 100. 

5. Attendance, Hours of Business. 55^ 6. 

8. Clerk of Pleas. 55. 

9. Master and Prothonotary, Clerk of Rules, Filazer. 

100. 

3 & 4. c. 5. § 3. Privilege from Arrest, Soldiers. 88. 

c. 6. I 3. The Uke, Marines. Id. 
c. 27. (Limitation j^f Actions, relating to Real Property :) 
§ 1-. Meatfh^ of Words in Act. 21. 

2. Limitatum of Actions for Land, or Rent. 20, 21. 

194. 

3. When Right shall be deemed to have accrued. 21, 2. 

194. 

4. 5. Case of Remainder^man, or Reversioner. 23. 

6. Case of Administrator. Id* 

c 2 
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WlLLTAM IV. 

3 & 4. c. 27. § 7. Case of Tenant at Will. 23. 

8. Case of Tenancy from Year to Year, Id, 24. 

9. Where Rent has been wrongfully received, 24, 

10. Mere Entry not to be deemed Possession, Id, 

11. Continual Claim. Id 

12. Possession of Coparcener, S^c» 25. 

13. Possession of Younger Brother. Id. 

14. Acknowledgment in writing. Id. 26. 

15. Right not barred, Adverse Possession, 26. 

16. Cases of Infancy, Coverture, S^c. Id. 

17. Action when not to be brought. Id. 27. 

18. Succession of Disabilities. 27. 

19. Scotland, Ireland, <^r. not deemed beyond Seas, Id. 

20. Bar to Possession, Right to Future Estate. Id, 

21. Bar of Tenant in Tail, Remainder-man. Id. 28. 

22. Adverse Possession, Tenant in Tail^ Remainder^ 

man. 28. 

23. Remainder, when barred. Id, 

24. Limitation of Suits in Equity. 31. 

25. Case of Express Trust. Id, 

26. Case of Fraud. Id, 

27. Jurisdiction of Equity, on ground of Acquiescence^ 

^c. Id. 

28. Mortgagor, when barred. Id. 32. 

29. Ecclesiastical, or Eleemosynary Corporations Sole, 

28, 9. 

30. Writs of Quare Impedit. 29. 

31. Time, how reckonea. Id, 30. 

32. Advowson in Remainder, when barred, 30. 

33. Advowson, when not to be recovered. Id, 

34. Extinguishment of Right of Party^ out of Posses- 

sion, Idm 

35. Receipt of Rent. 24. 

36. Real and Mixed Actions, when to be abolished. 1. 

4. 12, 13. 62. 193. 

37. When they may still be brought. 1. (c.) 13. 

38. Saving Clause. Id. 

39. Descent Cast, Discontinuance, Warranty. 14. 

40. Charges upon Land, Legacies, Satisfaction, 33. 

41. Arrears of Dower. 11.33. 

42. Arrears of Rent, Interest, 33, 34. 

43. Spiritual Courts. 34. 

44. Scotland, Ireland. Id. 
c. 42. (Law Amendment Act :) 229. 

^ 1. Alterations in mode of Pleading, ^c. 143, 4. 229. 

2. Executors and Administrators, Actions. 15. 230. 

3. Limitation of Actions, Debt on Specialties, ^c. 43. 

231. 

4. Infants, Femes Covert, ^c. Absence beyond Seas, 

43, 4. 231. 

5. Acknowledgment, Part Payment. 44. 232. 

6. Limitation after Judgment, or Outlawry reversed. 

44, 5. 232. 



STATUTES. XXIX 

WmuM IV. 

3 & 4. c. 42. § 7. Parts not deemed beyond Seas, 45. 232. 

8. Pleas in Abatement, Nonjoinder, 141. 235. 

9. Replication to such Plea. Id. 

10. Subsequent Proceedings, against Persons named 

therein. 141, 2. 233. 

11. Misnomer, Abatement. 66. 91. 142. 233. 

12. Initials. 91. 234. 

13. Wager of Law. 14.234. 

14. Debt on Simple Contract^ Executors. Id. 

15. Admission of Written Documents. 167, 8. 234. 

16. Writs of Inquiry before Sheriff. 134, 5. 234. 

17. Trial of Issues before Sheriff. 152, 3. 235. 

18. Judgment on Inquiry, 136, 7. 235, 6. on Trial of 

Issues, 154, 5. 235, 6. Sheriff's Powers. 154. 236. 

19. Stat. 1 W. IV. c. 7, extended thereto. 137. 236. 

20. Sheriff's Deputies. 84. 236. 

21. Paying Money into Court. 139. 236. 

22. Trtal of Local Actions. 138.236. 

23. Variances, Amendment. 147, 8, 9. 237. 

24. Finding Facts specially. 149. 238. 

25. Special Case. 155. 239. 

26. Admissibility of Witnesses. 168. 239. 

27. Interested Witness, Indorsement. Id. 

28. Interest upon Debts. 172. 239. 

29. Interest, Trover, Trespass, Policies of Assurance. 

173. 240. 

30. Interest, Writs of Error. 174.240. 

31. Costs, Executors. 179. 240. 

32. Costs, Several Defendants. 180,81.240. 

33. Costs, Nolle Prosequi. 180. 240. 

34. Costs, Scire Facias, Demurrer. 182. 240. 

35. Costs, SpecialJuries, Nonsuit. 157. 241. 
S6. Taxation of Costs. 182.241. 

39. Submission to Arbitration, Revocation. 169, 70. 242. 

40. Compelling Attendance of Witnesses. 170. 242. 

41. Power to administer Oath. 170. 243. 

42. Commissions for taking Affidavits, Scotland, Ire- 

land. 94. 243. 

43. Holidays. 56. 244. 

44. Commencement of Act. 84. 244. 

45. Not to extend to Ireland, or Scotland. 244. 
c. 67. (Amendment of Uniformity of Process Act :) 245. 

§ 1. Signing Writs, ^c. Fees. 72. 245. 

2. Jury Process, 152. 156. Writs of Execution, Teste 

and Return. 177* 183.246. 
c. 74. § 4. Writ of Deceit, Fines and Recoveries, Ancient De- 

mesne. 4. 

7. Fines, Amendment. 144, 5. 

8. Recoveries, Amendment. 145. 
14. Warranty, Tenant in Tail. 14. 

c. 98. § 6. Tender, Bank Notes. 52, 3. 
c. 105. Right to Dower. 10. (/.) 
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22. T. 1782. Imparlance, Time for Pleading. 126. 
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2 & 3. H. 1822. Indorsement on Process. 91. 
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Of William IV. 

3. M. 1832. Issuing, Signing, and Sealing Writs. 72. 251, 2. 
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1654. M. § 1. Sheriff's Deputies. 84. 

16. Recital of Original Writ, Declaration. 196. 
Of Charles II. 

14 & 1$. H. 1662. Sheriff's Deputies. 84. 

15 & 16. H. 1663. The Uke. Id. 
Of Anne : 

9. H. 1710. r%. 3. Rule to Declare. 125. 
Of George II. 

13. E. 1740. r^. 1. Affidavits before Commissioners. 93. 
Of George III. 

35. H. 1795. Imparlance, Time for Pleading. 126. 
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In Exchequer of Plkas : 
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33. E. 1760. Recognizance of Bail in Error. 199, 200. 
In Kino's Bench, Common Pleas, and Exchequer of Pleas : 

Of William IV. 

1. T. 1831. 

reg. III. Time for PUading. 127- 
IV. Judgment ofNon Pros. 125. 
VII. Service of Declaration in Ejectment. 197- 

2. H. 1832. 

reg. I. For rendering Practice uniform : 
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12. Indorsing Day and Hour ojjilxng. Id. 
27. PenaUy of Recognizance of Bail in Error, in Eject- 

ment. 200. 

31. Time for entering Appearance, by Original. 102. 

32. Eff'ect of Misfiomer, ^c. in bailabte Process, 90, 91. 

35. Time for Declaring. 120,21. 

36. Copies of Declaration against Prisoner. 114. 

38. Rule to Declare, in what cases unnecessary. 1 25. 
Id. Rule for Time to Declare, in Exchequer, 121, 

39. Rule to Declare peremptorily. Id, 
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132.136.175. 
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sealed. 199. 
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unnecessary. Id, 
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CHAP. I. 



Of Actions, and the Time limited for their 

Commencement, &c. 

Actions are commonly divided into criminal^ or such as concern Actions crminal 
pleas of the crown, and civil, or such as concern common pleas*: 
And these latter are again divided into realy personal, and mixed Real, personal^ 
actions. In^ real action, the proceedings are in rem, for the re- °' ™'* 
coYery of real property only ; in a personal action, they are in 
jiersonam, for the recovery of specific chattels, or of some pecuniary 
satisfaction or recompence ; and in a mixed action, they are in 
rem ei personam, for the recovery of real property, and damages 
for withholding it 
Real actions (or, as they are called in the Mirror ^,yeo^Z actions,) Heal actions, 

were droitural, or possessory^ : The former, in which the demand- ^'^<>''"™' °' 

. . . . . possessory, 

ant sued in respect of his mere right, having lost his right of posses- 
sion, were commenced by writ of right, properly so called, or by 
writ in nature of a writ of right. A wrjt of right, properly so Writofrigh^ 
called, which has been said to be the highest writ in the law*, lay for ^2[ "* 
the recovery of lands and tenements, by the tenant in fee simple*; 
and was patent or close. 

When the lands were holden of a subject, the writ of right was lUght patent, 
fatefU, and directed to the lord of whom they were holden, or, if 
be were out of the realm, to his bailiffs of the manor, commanding 



what. 



' Co. Lit 284. 6. Atchesonv.Trott, 
C<nrp. 391. 

' The following outline^ or summaTy 
of resl and mixed actions, was prepared 
by the Author upwards of thirty years ago, 
ud'u now published, with additional refer- 
cBces, not only to shew what the law re- 
specting these actions formerly was, and 
for what purposes they were intended, but 
^ u it may tend to throw some light on 
tbekte Act for the limitation of actions 



and suits relating to real property, &c., 
and particularly that clause of it (§ S6.) by 
which they are all, with a few exceptions, 
tobe abolished after 31 st December 1 834. 
It is also observable, that by other clauses 
of the above act, (§§ 37, 8.) actions may 
be brought in certain cases, until the Jst 
June 1835, or even after that period. 

^ F. N. B. i. Co. Lit. 158.6. 3 ChiU 
Blac. Com. 193. 

* F. N. B. 1 . Booth, on real actions, 
87,8. 

B 



OF RKAL ACTIONS. 



In London^ 



How removed. 



Right dose. 

capUe. 

Quia dominus 
remimicuriam. 



For lands in 
ancient demesne. 



J^rationabUi 
parte. 



Right of advow- 
son. 

Writs in nature 
of writ of right. 



Fonnedon. 



the lord, without delay, to do full right to the demandant *. When the 
lands lay in London, the writ was directed to the Mayor and 
Sherifis, and was called a writ of right in London^ : And when the 
writ was hrought originally in the lord's court, it was removeable 
into the county court, by writ of tolt^; and from thence into the 
Common Pleas, by writ ofpone, or recordari facias loquelam^. 

When the lands were holden of the King in chiefs the writ of 
right was called a praecipe in capites and was a writ close, directed 
to the sheriff, returnable in the Common Pleas ^; or, if they were 
holden of a subject, the writ might nevertheless have been brought 
there, by consent of the lord o£ whom they were holden, sug- 
gesting that he had remitted his court ; and then it was called a 
writ of right quia dominus remisit curiam^. There was likewise a 
writ, called a little writ of right close, parvum breve, secundum 
consuetudinem manerii, which lay for the king's tenants in ancient 
demesne, and others of a similar nature ^ to try the right to their 
lands and tenements, in the court of the lord exclusively s. When 
the writ of right was brought by one parcener, &c., in fee against 
another, who entered into the whole, it was called a writ of right de 
rationabili parte^; or, if brought for an advowson, by him who had 
the fee, it was called a writ of right of advowson ^ 

The writ of right, properly so called, only lay for tenant in fee 

simple, of lands or tenements^; and therefore, where the tenant's 

estate or interest was not of so high a nature, other writs were provided 

by the common law, in nature of a writ of right ^ ; as the writ of 

formedon, which lay for tenant in tail, remainder-man, or reversioner. 



• F. N. B. 1. Booth. 87. Com. Dig. 
tit Droit, B. 1. 8 Chit Blac. Com. 194, 
5. and see 2 Wms. Saund. 5 Ed. 45. n. 
S Chit PL 1S56, &c. Roscoe on real 
actions, 20. Lee Pr. Diet 1061. Tyssen 
V. Clarke, S Wils. 419. 541. 

«» F. N. B. 6. Bootli, 1 17. Com. Dig. 
tit Droit, D. 1 Rose. 21. 

' F. N. B. S. Booth, 89. Com. Dig. 
tit Droit, B. 5, 6. S BhiC. Com. 196. 
1 Rose. 20. 

^ F.N.B.6. Booth, 116. Cora. Dig. 
tit Droit, C. 1. I Rose 20. 

* Booth, 91. Com. Dig. tit Droit, C. 
2. 2 Wms. Saund. .45. n. S Chit 



Blac. Com. 194. 1 Rose. 20. 

' Kitchen, tit CopyholtL 

« F. N. B. 1 1. Booth, 116. S Chit 
BUc. Com. 194^ 5. S Chit PL 1388. 
1 Rose. 23. 

«» F. N. B. 9. Booth, 119. Finch L. 
812. 8 Chit Blac. Com. 194 1 Rose. 
25. 

< F. N. B. 80. Booth, 121. 3 Chit 
Blac. Com. 250. 1 Rose. 26. 

^ F. N. B. 1. Co. Lit 158.6. Booth, 
87,8. 

' For the difference between writs of 
right, properly so called, and writs in 
nature of writs of right, see Booth , 88. 
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in the descender ■, remainder^^ or reverter^; the writ of right of dower ^ Right of dower, 
which was sometimes, though improperly, called a writ oi right ^, and 
lay to the heir or feoffee, to do right to the widow, when she had had 
only part of her dower'; or, if no part of the dower had been Dower Mm2e 
assigned, the widow might have had a writ of dower vnde nihil 
habet^; and if the heir, being within age, or his guardian, assigned Admeasurement 
her more than she ought to have had, they might have been remedied ''^^'''^^'' 
hy a writ of tidmeasurement of dower ff ; the writ of quod ei deforceat^ Quod ei defar^ 
which was given by the statute Westm. II. (13 Edw. 1.) c. 4. where 
the owners of a particular estate, as for life, in dower, by the curtesy, 
or in fee tail, were barred of the right of possession, by a recovery 
had against them, on their default or non-appearance, in a possessory 
action^ ; and the writ of deceit^ which lay for a tenant in a real action, Writ of deceit, 
who had lost lands by default, in consequence of his not having been 
sumnoned by the sheriff, against the recoveror, and against the 
sheriff* for his false return'. This writ also lay, where a fine was For reversing 
levied in the court of Common Pleas, of lands holden in ancient of Lndsln^an?^' 
demesne, in which case the Iq^d might have reversed it by writ o£ cient demesne. 
deeeii ; and such writ might have been brought by the lord against 
the parties to the fine, and the cestui que use ; and thereby he ob- 
tained judgment, not only for damages, (which were usually re- 
mitted,) but also to recover his court, and jurisdiction over the lands, 



* F. N. B. 211. Booth, 140. Com. 
Dig. tit Pleadgr, 3 £. 1, &c S Chiu 
Bhc Com. 191. 1 Rose. 54. 

*F. N.B.817. Booth, 151. Com. 
Dig. tit. Pleader, S £. 1, &c S ChiL 
BbcCom. 191. 1 Rose. 57. 

^ F. N. B. 219. Booth, 154. Com. 
Dig. tit Pleader, 3 £. 1, &c. 3 ChiL 
Blac Com. 191. 1 Rose. 59. 

^ The writ of righl, properly so called, 
1^ for the recovery of lands and tene- 
ments in fee simple only ; (ante, 1.) but the 
vrit of right of dower was brought for 
tk recovery of an estate for life. 

• F. N. B. 7. Booth, 118. Com, 
Dig. tit Dower, G. 1. 3 Chit Blac. 
Com. 18S. 1 Rose. 29. 

' F. N. B. 147. Booth, 166. Com. 
%tit Dower, G. 2. 3 Chit Blac. 



Com. 183. This writ was formerly con- 
sidered as a writ of right in its nature ; 
Booth, 166. but damages having been 
given therein, by the statute of Mertofif 
(20 Hen. III.) c. 1. it is now properly 
considered as a mixed action. 

« F. N. B. 148. Fmch, L. 314. 
Com. Dig. tit Dower, G. 3 Chit 
Blac. Com. 183. 

^ F. N. B. 165. Booth, 253. Finch 
L. 267. Com. Dig. tit Quod ei deforceat, 
A. 3 Chit Blac. Com. 193. 1 Rose 
132. 

» F. N. B. 99. G. Booth, 251. 1 
Rose. 136. This writ was' sometimes 
issued out of the Common Pleas ; or it 
might have been sued out of the court 
of Chancery. F. N. B. 99, G. Booth, 
252. 
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2nd to annul the former proceedings \ This writ, it will be seen^ 
is one of those intended to be abolished by the statute 3 & 4 
W. IV. c. 27, § S6. But, by a subsequent sUtuteS "fines 
" and recoveries of lands in ancient demesne, when levied or suffered 
in a superior court, may be reversed, as to the lord, by writ 6f 
deceit, the proceedings in which were then pending, or by writ of 
deceit, thereafter to be brought ; but shall be as valid against the 
parties thereto, and persons claiming under them, as if not re- 
versed as to the lord." It may admit of doubt, whether, under 
this latter statute, a writ of deceit can be brought, for reversing a fine 
or recovery of lands in ancient demesne, after the periods mentioned 
in the former statute. 

Other writs, in nature of writs of right, chiefly founded on the 
relation of lord and tenant, were, on behalf of the former, the writ 
of right sur disclaimer, which lay for land which the tenant dis- 
claimed to hold of him ^; the writ of right of ward, which lay where 
the tenant died in his homage, and a stranger seized the body or 
land of the heir ^ ; the writ de native habendo, where the lord, claimed 
an inheritance in his villein, who fled out of his manor '; the writ 
of customs and services, which lay for the lord, when his tenant 
deforced him of his rent, or other services s ; the writ of cessavit per 
biermiutn^, which was given by the statute of Gloucester, (6 Edw. I.) 
c. 4. and fVestm, II. (13 Edw. 1.) c. 21. & 41., where the tenant ceased 
to do his services for two years, and there was no distress for them'; 
the writ of escheat, which lay when a tenant in fee died without 



* F. N. B. 98. 2 Inst 513. Rast Ent. 
100. b, Zouch v. Thompson, 8 Lev. 415. 
419. 1 Ld.Rsyro. 177. 1 Salk.210. S 
Salk. 35. S. C. Earl of Plymouth v. 
James, 1 Lutw. 711. Rex v. Firebrace, 
Barnes, 258. Rex ». Mead, 2 Wils. 17. 
Rex V. Hadlow, 2 Blac. Rep. 1 170. 3 
Chit Blac. Com. 166. 5 Cruise Dig. 
102. 250. 484. 1 Rose. 139. 

* Potty 13. 

• 3 & 4 W. IV. c. 74. § 4. 

' Booth, 133. Com. Dig. tit Droit, 
F. 8 Chit Blac Com. 233. 1 Rose. 31. 

• F. N. B. 139. Booth, 182. 1 Rose. 
31. 

'F.N.B.77. Booth, 127. Lil. Ass. 



in Pref. 6, 7. Com. Dig. tit nOenage, C 
1. 1 Rose. 85. Upon a nativo habendo 
delivered to the sherifl^ before removal by 
pone, the defendant might have sued out 
a writ de libertate probanda, whereupon 
the whole was removed before the justices 
in Eyre. Com. Dig. tit ViUenage, C 
8. 1 Rose. 36. 

■ F. N. B. 151. Com. Dig. tit 
Droit, G. 8 Chit Blac. Com. 231. 1 
Rose. 32. 

^ In Co. Lit 239, this u caUed a writ 
oi entry, 

>F. N.B.208. Booth, 138. Com. 
Dig. tit Ceuavit, A. 3 ^hit Blac Com. 
231,2. 1 Rose. 82. 
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heir*; the writs, of quid juris clatnatf quern redditwn reddit, and per 
qua servitia^ the first of which lay for the grantee by fine of a re- 
version or remainder, to enforce the attornment of the tenant for 
life ^ ; the second, for the grantee by fine of a rent, to compel the 
tenant of the land out of which it issued to attorn ^ ; and the third, 
for the conusee in a fine, to whom the lord had granted his 
seignory ^ ; also, the writ of secta ad molendinum, which lay for the 
tenant's refusing to grind at the lord's mill, as he ought, by service 
or prescription K On behalf of the tenant, writs, in nature of writs 
of right, were the writ of ne injuste vexes, which lay for the tenant, 
when the lord, without coercion, had seisin of greater services than 
he ought'; the writ of mesne, which lay for the tenant paravail 
to he acquitted, when he was distrained by the lord paramount S; 
and the writ of tvarrantia charUs, which lay where a man enfeoffed 
another by deed, and bound himself and his heir to warranty, &c., 
and the feoffee was afterwards impleaded in an assise, or writ of entry 
in nature of an assise, in which he could not vouch \ There were 
ako some writs, in nature of writs of right, peculiarly applicable to 
tolls, commons, ways, boundaries, and inclosures: as the writ 
de tssendo quietum de tkeolonio, to be quit of tolls * ; the writ of quo 
jure, which lay by him who had the fee in the land, against him 
who claimed common there ^ ; the writ of quod permittat, for the 
tenant to have common of pasture \ or estovers ^ ; the writ of ad- 

• F. N. B. 14S. Booth, 1S6. Com. ■ F. N. B. 186. Booth, 136, 7. Com. 

lfig,tiLEtchtai,B.}. S Chit. BUc. Dig. tit. Droit, K. 3 Chit. Blac. Com. 
Com. 194. 1 Rose. 34. 234. I Rose 38. 



Chap. I. 
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frornuitn 
charUe. 
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* F. N. B. 147. A. Co. Lit 316. 6. 
S20. 0. 6. Booth, 249, 50. Vin. Abr. 
tit Q^ jttrig damat. Com. Dig. tit. 
Fuu^ F. Prest. Shep. Touch. 255. 

* Co. Lit 316. 6. Booth, 2^0. Com. 
1% tit Fine, F. Prest Shep. Touch. 
255. 

' Co. Lit 252. a, 316. 5. 320. 6. 
Booth, 249. Com. Dig. tit Jin«, F. 
PmtShep. Touch. 255. and see stat 
2S£liz.c.3.§ 5. 1 Rose. 145. 

* F. N. B. 122. Booth, 137. Com. 
Big. tit Droit, H. 3 Chit BUc. Com. 
235. I Rose. 36. 

' F. N. B. 10. Booth, 126. Com. 
I)ig.tit.i>nM(, L 3 Chit Blac. Com. 
234. I Rose. 37. 



» F. N. B. 134, 5. Booth, 240. 3 
Chit BUc. Cdm. 300. I Rose. 142. 

* F. N. B. 226. and see Mayor, &c. 
of London t;< Mayor, &c. of Lynn, 1 
H. Blac 206. The judgment of the 
Common Fleas, in this case, was reversed 
in the King's Bench ; 4 Dumf. and K. 
ISO. but the latter judgment was re- 
versed in the House of Lords. 1 Bos. 
& P. 487. 6 Durnf. & E. 778. 

^ F. N. B. 128. Booth, 129. Com. 
Dig. tit. Quojure, A. 1 Rose. 36. 

1 F. N. B. 123. Booth, 237. Com. 
Dig. tit Quod permittat, A. 3 Chit. Blac. 
Com. 240. 1 Rose 40. 



Of real actions. 



De aeeundA 
SHperonerathne* 
Quare obttruxit. 



J)e rationtP' 
WibuidhBiaUm 



De peramhuh- 
tumefadendcL 



Xk curia ciaU' 
dendd. 

Real actioM 
possetsoiy. 

Assise. 



Difierent kinds 
of. 



Navel duteitin. 



measurement of pasture*; and the writ de secundd svperoneraiiane^ 
or second surcharge ; the writ of quare obstruxU, which lay against 
him who obstructed the plaintifTs way, to which he had a right, in 
the land of another ^ ; the writ de ratianahiUbus divUis, which lay 
for him who had land in a vill or hamlet, against him who had land 
near him in another, to ascertain the limits of the vills, and by con- 
sequence of the lands, which were not before known^ ; the writ de 
peramhulationefaciendd, which lay when two lords were in doubt 
as to the limits of their lordships, vills, &c., and by consent appeared 
in Chancery, and agreed that a perambulation should be made be- 
tween them * ; and the writ de curid claudendd, for compelling the 
tenant of adjoining land to make an inclosure ^ 

Real actions possessory y in which the demandant, not being put 
to his mere right, sued in respect of his right of possession, were 
in general commenced by assise, or writ of entry. The assise, which 
is said to have been invented by Glanville, chief justice to Henry 
II. s, lay for the recovery of lands, tenements, rents, commons ^ 
offices ', tithes ^, &c., of which a man, or his ancestor, had been 
disseised, and was of four kinds : 1st, an assise of novel disseisin; 
2dly, an assise of mort d' ancestor; 3dly, an assise of darrein pre- 
sentment; 4thly, an assise o£ juris utmm^; and 5thly, an assise of 
nuisance. The assise of novel disseisin lay for the recovery of 
lands, &c., of which the freeholder was disseised™. The assise of 



• F. N. B. 125. Fmch L. 314. 3 
Chit. Blac. Com. 238. 

^ 3 ChiU Blac. Com. 239. 

' Com. Dig. tit. Quare obstruxUt A. 

• F. N. B. 128. Booth, 130. Finch 
L. 316. Com. Dig. tit DroUt L. 1 
Rose. 31. 

• F. N. B. 133, 4; Fmch L. 810. 
Com. Dig. tit. Pleader, 3 G. 

' F. N. B. 127. Booth, 242. Com. 
Dig. tit. Droit, M. 1 Rose. 144. 

< Mirror, c. 2. $ 25. 3 Chit Blac 
Com. 184, 

«» F. N. B. 179. 1 Rose. 85. 67. 

1 LiL Ass. 137. 1 Rose. 66. 

fc 1 Rose. 68. 

1 Co. Lit. 155. a. Com. Dig. tit 
Asate, A. 

■» F. N. B. 177. Booth, 210. 262. 



Lil. Ass. 1, &c. Com. Dig. tit. JsaK, 
B. I, &c. 3 Chit. Blac. Com. 186. 1 
Rose. 63. In this assise, the pkiotiff was 
entitled to recover his land, with damages 
and costs ; Com. Dig. tit. Assise, B. 1* 
and see 2 Inst 286. Pilfold's case, 10 
Co. 115. 3 Chit Blac. Com. 187,8. 
And it is said, that by the common law, 
damages, as well as land, vere not re- 
covered in any other action. Com. Dig. 
tit. Jssiae, B. 1. By the stttute of 
Gloucester, (6 Edw. 1.) c. 1. § 1, damages 
were given in an assise of, or writ of entry 
upon a novel disseisin, against the alienee^ 
or him that was found tenant after the 
disseisor ; and, by the 3 & 4 Edw. VI. c 
8. § 4, trtble damages might have been 
recovered, in an assise of novd dissoMn, 
upon the statutes respecting the improve- 
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mort iTancestor lay by an heir, after aii abatement by a stranger on Mart aanceow, 
the lands, &c., of which his father or mother, brother or sister, 
ttnde or aunt, nephew or niece, was seised at the day of his or her 
death *: But this writ did not lie upon an abatement, after the death 
of the grand£ither or grandmother, or great grandfather or great 
grandmother, or of the tresaiel, or other collateral cousin more remote^. 
An assise of darrein presentment lay, where a man, or his ancestor, had J>trrem pn- 
presented to a church, and, upon a subsequent avoidance, another 
usurped upon him ^. The assise of juris utrum, being the highest writ Jwris utrum, 
which a parson could have \ lay where the lands and tenements of a 
rectory were aliened by the predecessor of the parson, or were re- 
covered against the predecessor by verdict, or by confession or default, 
without praying in aid of the patron and ordinary ^ &c. The writ of Nuiaance. ' 
assise of nuisance lay for abating a nuisance, to the plaintiff's house or 
land, &c/; on which, if he succeeded, he was eptitled to judgment 
of two things ; 1 . to have the nuisance abated ; and 2. to recover 
damages s. 

Writs of entry into lands or tenements shewed by what means Writs of eotiy. 
the tenant entered, and what cause the demandant had to demand 
the possession *^ ; and were founded upon the entry of the tenant 
afler a disseisin^ intnuion, aUenatum^ or abatement. Upon a Upon a dis- 
disseisifif they were in the quibus, or in nature of an assise ^ for 
a disseisin done to the demandant, or his ancestors. In this writ. 



seisin. 



raent of «astes» &c. iSee also the 
itsttttcs of Westm. I. (3 £dw. I.) c. 24. 
Westm. IL (13 Edw. I.) c. 2b. I Rich. 
II c 9. 1 Hen. IV. c. 8. and 4 Hen. 
IV. c. 8, by which double or treble da- 
miges were given, upon disseisins in 
puticidar cases. Tidd Prac. 9 Ed. 870. 
* F. N. B. 195. Co. Lit 159. o. 
Booth, 206. Finch L, 290. Com. 
Dig.tiL^ssMff, C. 8 Chit. Blac. Com. 
J95.2S1. 1 Rose. 127. By the statute 
<d Mtrlbridge, (52 Hen. III.) c. 16, da- 
mages were given in an assise of mort d* 
aneutvr, in cases where the land was re- 
tovered against the chief lord ; and, by 
tbeslatuteof Ghuoeiier, (6 £dw. 1.) c. 1. 
)]. damages were given in all cases where 
a nan recovered by assise of mort tVan^ 



* F.N. B. 221. Com.Dig.tiL 
D. 3 Chit. Blac. Com. 165. 

^ F. N. B. 31. Com Dig. tit. Qmre 
Impedit, C. 3 Chit. Blac. Com. 245. 1 
Rose. 74. On this writ, damages were 
recoverable, by the statute Westm. II. 
(13 £dw. 1.) c. 5. § 3. 

*» F. N. B. 48. Co. Lit. 169. a. 

* F. N. B. 48. Booth, 221. Com. 
Dig. tit. Quare Impedit, K 3 Chit. 
Bhc. Com. 252, 3. 1 Rose. 74. 

f F. N. B. 183. 3 Chic. Blac. Com. 
221. 

* 9 Co. 55. 3 Chit Blac. Com. 221. 
*" Booth, 172. Com. Dig. tit Dum 

fuit infra atatemy A. 

IF. N.B. 191. BooUi,174. Com. 
Dig. tit Dum Jvit infra eetatemy H. 1 
Ro8c9L 
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Degrees ID. there were three degrees; 1. in the per, when the tenant claimed 

by him who made the disseisin ; 2. in the per and cuij when he 
claimed in the second degree ; and 3. in the post^ when he claimed 
afler the two former degrees were past * : And on this latter writ 

Upon an in- common recoveries were usually suffered. The writ of entry upon 

an tntrusum lay, where any one intruded after the death of a 
particular tenant^; or intruded upon or detained lands, after a 
term had expired, which was called a writ of entry ad termimam 
qui prueteriit ' ; or where a woman gave land to a man, in fee or 
for life, to marry her in convenient time, and he did not, in which case 
she might have recovered the land by writ of entry causd matfinumii 

Upon an alien- prcelocuti \ The writs of entry upon an alienation were first, 

where the alienation was made by a person incapable, as by an 
infant, idiot, or person in prison, &c. ; secondly, where it was 
made by a particular tenant ; thirdly, where it was made by a 
husband) of his wife's estate ; and fourthly, by ecclesiastical persons^ ' 

By a person in- Of the first kind were the writs of dum fuit infra tsetatem^^ dum 

^ Juit non compos Tnentis^, and dum fuit in prisond^; which lay for a 

person of full age, or one who had recovered his understanding, or 

liberty, after having, when under age, insane, or in prison, aliened 

By a particular his lands ; or for the heir of such alienor. Of the second kind 

were the writ of entry ad communem legem^ which lay for the re* 
versioner, after the alienation and death of the particular tenant 
for life^; and the writs incasu proviso^ and in consmiU cam^^ 
which lay not at common law, but were given by the statutes of 
Gloucester, (6 Edw. 1.) c. 7, & Westm. II., (13 Ed. 1.) c. 24, for the 
reversioner, after the alienation, but during the life of the tenant 

■ F. N. B. 191. Booth, 172. 175. Rose. 93. 

Com.'Dig.dtDumfuit infra atatenCA, ' F. N. B. 202. Booth, 189. Com. 
S Chit. Blac. Com. 180, 81. 3 Chit PL , Dig. tit Dum Juit ir^a iBtatem, B. 1 

1389, &c 1 Rose. 88. Rose. 92, 3. 

^ F. N. B. 203. Booth, 181. Com. ' 2 Inst 482. 1 Rose. 93. 

Dig. tit Dum JuU infra €Btatem^ A. ^ F. N. B. 207. Booth, 190. Com. 

8 Chit PL 1830, &c. 1 Rose. 92. Dig. tit DumfuU infra astatem, C. 1 

' F. N. B. 201. Booth, 1 95. Com. Rose. 9a 

Dig. tit. Dum fuit infra atatem, A. 1 » F. N. B. 206. Booth, 197. Com. 

Rose. 97. Dig. tit Dum fat infi-a €etatem, D. 

' F. N. B. 205. Co. Lit 204. 226. 1 Rose. 94. 

Booth, 197. Com. Dig. tit Dum fat ^ F. N. B. 206. Booth, 199. Com. 

if^ra atatemy A. 1 Rose. 98. Dig. tit Dum fat infiu €etatemf £. 1 

* F. N. B. 192. Booth, 193. Com. Rose. 95. 
Dig. tit Dum fuit infra atatem, 1 
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in dower, or other tenant for life. Writs of the third kind were Bj fauabrad, 

the ad in viid\ and cut ante divortwm ^^ which formerly lay for a estate. 

woman, when a widow, or divorced, whose hushand during the 

coverture, (cui m vitd sud, vel cm ante divortium, ipsa contradicere 

nm potuitf) aliened her estate ; sur cui in vitd, and sur cui ante du- 

vortium, which lay, in such case, for the heir of the wife ; and, of the By dean, &c. 

foorth kind, hy ecclesiastical persons, was the writ of entry sine as^ ^f chapter. 

sentu capituUf which lay for the successor, upon an alienation hy the 

dean, &c. without die consent of the chapter^. The writ of entry. Upon an abate- 

upon an abatementy lay where a person died seised of an inheritance, ™^°^ 

and, hefore the heir or devisee entered, a stranger, who had no 

T^ht, made entry, and got possession of the freehold^: The 

proper remedy however, for the recovery of land, after an abate- 

meni, seems to .have heen hy assize of mort d* ancestor, or writ of 

aiel, hesmely or eosiriage. 

The assise of mart d^ ancestor, we have seen *, did not lie upon Writs ancestrel 
the death of any ancestor, except a father or mother, brother or P*'"^**''^* 
sister, uncle or aunt, nephew or niece : Therefore, upon the death 
oisnj other ancestor, the writ of ate/, hesaiel, or cosinage, was the 
proper remedy. And where lands were devisable in a man's last 
wiD, hy the custom of the place, there an assize of mort d^ ancestor 
did not lie, but the writ ex gravi quereld ^; and therefore, when 
all lands were devisable by the statute of wills, &c. the assise of 
Biorl d^ ancestor seems to have become obsolete <• An aiel, or hesaiel. Aid, or heund, 
lay for the heir, upon an abatement after the death of the grand- 
£ither or grandmother, or great grandfather or great grandmother^ ; 
and a writ of cosinage, upon the death of the grandfather's grand- Cosinage. 
father or grandmother, or any collateral relation, other than those for 
whom a mort d* ancestor lay K A nuper^obiit lay when one parcener, Nuper obuu 



* F. N. B. 193. Booth, 185. Com. 
Dig. tit Baron j- Feme, I.S. 1 Rose. 96. 

^ F. N. B. 204. Booth, 188. Com. 
Dig. tit. Ihan fuU infra eetatem, G. 1 
Roic. 97. 

^ F. N. B. 194. Booth, 199. 1 Rose. 
91 : And for a general summary of writs 
oTcntry, fee S Chit. Blac. Com. 183. z. 

* Smith 9. Coffin, 2 H. Blac. 444. 
lUvles V. Lusty, 1 Moore & P. 102. 
i Btng. 428. & a 

* JnU,6,7. 

' F. N. B. 198. 



« 3 Chit Blac. Com. 186, 7. 

^ F. N. B. 221. Booth, 200. Com. 
Dig. UL Auue, D. 3 Chit. Blac. Com. 
185. 1 Rose. 75. 127. 

1 F. N. B. 221. Booth, 200. Com. 
Dig. tit Asdse, D. 3 Chit Blac. Com. 
185. 1 Rose 127. By the statute of 
Gloucester, (6 Edw. 1.) c. 1 . § 1 , damages 
were given in all cases where a man re- 
covered upon writs of coHnage, aiel, and 
beuttd, or against a tenant, upon his owa 
iutninon or act 
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OF MIXED ACTIONS. 



Difference be- 
tween ratuma- 
bilipartet and 
nui>er obiit^ 



JU-^dissemnm 



Post dissemn. 



Other possessory 
writs. 



De partitione 
Jaciendd* 

De reparatione 
Jaciendd. 



Quod permittat 
prostemere. 
Bstrepemeat of 
waste. 

Mixed actions, 
what 

Dower unde 
nihil habet. 



after the death of the ancestor, ousted the other *. The di£ference 
between a writ* of right de rationabili parte, of which we have 
before spoken ^ and a nvper obiU, consisted in this, that the 
former might have been grounded upon the seisin of the ancestor, 
at any time during his life ; but in the latter, he must have been 
seised at the time of his death ^. In order to prevent frequent 
and vexatious disseisins, the writ of re-^dUteisin was given by the 
statute of MertoHf (20 Hen. III.) c. 3., afler a recovery in a<me, of 
land, rent, or common^, &c. ; and the writ of post tUsteisin, which was 
given by the same statute, after a recovery by verdict, in any real 
action ^ And, besides the writs which have been mentioned, 
there were others of a possessory nature, for the benefit of joint 
tenants, or tenants in common, and respecting nuisances, or waste : 
as the writ de partitione fadenda ', for making partition between 
joint tenants, and tenants in common; the writ de reparatione 
facienddj which lay where there were two joint tenants, or tenants 
in common of a mill or house, &c., which fell to decay, and one 
would repair, but the other would not repair the same B; the writ of 
quod permittat prostemere, to abate a nuisance^; and the writ of 
estrepementy for the prevention of waste *. 

Mixed actions were Dower unde nihil habet, Quare impecUt, Ejects 
mentf Quare ejecit infra terminum^ Waste, and Covenant real. The 
writ of dower, unde nihil habet, was formerly considered as a 
writ of right in its nature ^ ; and lay in all cases where a woman 
had a right to dower \ except where she had received part from 



■ F. N. B. 197. Booth, 204. Com. 
Dig. tit. uitsise, E. 3 Chit. Blac. Com. 
185, 6. 1 Rose. 127. 

^ JfUe, 2. 

"^ Booth, 205. S Chit. Blac. Com. 
194. 

«* F. N. B. 188. Booth, 260. Com. 
Dig. tit Assise, F. 1. S Chit. Blac 
Com. 188. 1 Rose. 70. 

• F. N. B. 190. Booth, 260. Com. 
Dig. tit Jssise, F. 1. S Chit. Blac. 
Com. 188. 1 Rose. 72. Double da- 
mages were recoverable upon the writ of 
re-disseisin, or post disseisin, by the 
statute JTesim. II. (13 £dw. 1.) c. 26. 
Booth, 260. 1 Rose. 73. 

' F. N.B.61. Booth, 244. Com. 



Dig. tit Pleader, S F. 1, &c. 2 Chit 
Blac. Com. 189. 3 Chit PL 5 Ed. 
1390, &c. 1 Rose. 130. 2 Cromp. 
Fr. 308, &c. 2 SeL Pr. 307, &c. and 
see Stat 8 & 9 W. III. c. 31. 

> F. N. B. 127, but see Tenant o. 
Goldwin, 2 Ld. Raym. 1093. where it 
was said by H(Jt, Ch. J. that this writ 
was grounded on the custom of a place, 
and not upon the common law. 

«» F. N. B. 124. 8 Chit Blac Com. 
221, 2. 

> F. K. B. 60, 61. 3 Chit Blac 
Com. 225, 6. 1 Rose 124. 

* Ani€y 3. 

* As to the widow*s right to dower, 
see Stat 3 & 4 W. IV. c 105. 



OF MIXED ACTIONS. 



11 
Chap. I. 



No arrears of 
dower to be re^ 
covered for more 
than six years. 



the tenant, in the same town wherein she demanded it *. In this 

action, the widow is entitled, by the statute of MerUm, (20 Hen. III.) 

c. 1. to recover in damages the value of her dower, from the time 

of the death of her husband ^ : But, by the statute S & 4 W. IV. 

c. 27. § 41. *^ no arrears of dower, nor any damages on account of 

*' such arrears, shall be recovered or obtained, by any action or 

** suit, for a longer period than six years next before the commence- 

** ment of such action or suit." The writ of quare impedit is an Qvare impedit, 

ancient writ, which lies by him who, being in possession of an ad- 

vowson of a church, is disturbed in his presentation ^ : And, by the 

statute of Westm. II. (13 Edw. I.) c. 5. § 3. damages are given in 

writs of quare impedit, and darrein presetUment. 

The action of ejectment is, in point of form, a personal action of Ejectment 
trespass^; but, in effect, it is a mixed action, by which a lessee for 
years, when ousted of his possession, may recover his term, and 
damages *: It is real in respect of the lands, but personal in 
respect of the damages ^. The writ of quare ejecit infra terminum 
lay, where a man leased lands to another for years, and afterwards 
he entered and made a feoffment in fee, or for life, of the same 
lands, to a stranger ; in which case the lessee might have had this 
writ against the feoffee, or lessee for life, and recovered his term 
again, and damages also, if it were not ended ; if it were, then all 
his damages'. 



Quare efecU 
infra terminvm. 



* F. N. B. 147, 8. Booth, 166. 
Com. Dig. tit. Dawer^ G. 2. tit. FUader, 
t Y. 1, &c Bar. Abr. tit. Dower, I. 
% Wms. Saund. 5 Ed. 43, 4. (1, 2, S, 
4.) S Chit. Blac. Com. 183. 3 Chit. 
PL 1311, &c. 1 Rose. 89. 2 Cromp. 
Fr. 328, &c 2 SeL Pr. 201, &c. 

^ For the construction of this statute, 
and io what cases the widow was entitled 
to damages thereon, aee Co. Lit. 32, 3. 

' 2 Inst. 356. and see F. N. B. 32. 
Booth, 223. Malloiy's Q,wire ImpedU, 
Com. Dig. tit. Q,uaTe Jmj)edu, D. tit. 
Pleoder, 3 I. 1, &c. 3 Blac. Com. 246, 
&c 3 Chit. PL 1301, &c. 1 Rose 
100, &c 2 Lee Pr. DicL 975. 2 Cromp. 
Pr. 296, &c. 2 SeL Pr. 320, &c. 

* Stepfa. PL 22. J<L Append, vii, viii. 



« F. N. B. 220. H. and stse Com. 
Dig. tit Pleader, 2 Z. 1, &c. Bac. Abr. 
tit Ejectment i the Treatises of Ld. Ch. 
Baron Gilbert, Serjeants Runmngton, 
and Adams ; 3 Chit. Blac. Com. 199, 
&c. 2 Chit. PI. 877, &c. ChiL Pr. 213, 
&c. 2 Rose. 481, &c. 2 Cromp. Pr. 158, 
&c. 2 Sel. Pr. 159, &c. Imp. K. B. 
556, &c. Imp. C. P. 581, &c. 1 Lee 
Pr. Diet. 440, &c. 2 Archb. Pr. 42, 
&c. and Tidd Pr. 9 Ed. 1 189, &c. 

f Run. Eject. 2 £d. I. 

' Run. Eject. 2 Ed. 501, 2. and see 
F. N. B. 197, 8. Com. Dig. tit. Quare 
ejecU infra terminum, 3 Chit. Blac. 
Com. 207. Ad Eject. 3 Ed. 3, &c 1 
Rose. 98. 
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OF REAL; AND 



Writ of wactA The writ of waste was partly founded upon the common law, 

and partly upon the statuteof Gloucester, (6 E^w. I.) c ^. ; and might 
have been brought by him who had the immediate estate of in- 
heritance, in reversion or remainder, against the tenant for hfe, 
tenant in dower, tenant by the curtesy, or tenant for years. This 
action was also maintainable, in pursuance of the statute Westm. II. 
(IS Edw. I.) c. 22, by one tenant in common of the inheritance 
against another, who made waste in the estate holden in common : 
the equity of which statute extended to joint tenants, but not to 
coparceners *. In this action treble damages were recoverable, by 
the statute of Gloucester, (6 Edw. I.) c. 5^; to which costs were 
superadded, by the statute 8 & 9 W. III. c. 11. § 3. The writ of 
covenant real, upon which fines were formerly levied, was also 
considered as a mixed action ; being partly of a personal, and partly 
of a real nature ^ 

Real and mixed actions, however, having, with a few exceptions, 
fallen into disuse, (being superseded by the action of ejectment, and 
SI St December other more convenient remedies,) and the prosecution of them being 

attended with great difficulty, delay, and expense, it was enact- 
ed by the late statute, for the limitation of actions and suits re^ 
lating to real property, and for simplifying the remedies for trying 
the rights thereto^, that " no writ of right patent, writ of right quia 
** dominus remisit curiam, writ of right in capite, writ of right in 
** London, writ of right close, writ of right de rationabili parte, 
writ of right of advowson ; writ of right Upon disclaimer, writ de 
rationabilibus divisis, writ of right of ward, writ de consuetudinibui 
et servitiis, writ o£ cessavit, writ of escheat, writ of quo jure, writ 
*' of secta ad molendinum, writ de essendo quietum de theolonio, writ 
" of ne injuste vexes, writ of mesne, writ of quod permittat, writ 
" oiformedon in descender, in remainder, or in reverter; writ of assise 
" of novel disseisin, nuisance, darrein presentment, juris utrum, or 
'' mart d^ ancestor ; writ of entry sur disseisin in the quibus, in the 
** per, in the per and cui, or in the post, writ of entry sur intrusion, 



Real and mixed 
actions to be 
abolished, after 



c« 



u 



St 



* S Chit. Blac Com. 227. and see 
F.N.B. 65. Com. Dig. tit Pleader, S 0.1, 
&c. Bac. Abr. tiL fFicute, G. &c. S 
Blac. Com. 118. 1 Rose. 107, &c 2 
Cromp. Pr. 820, &c 2 Sel. Pr. SSb, Ac. 

^ Redfem v. Smith, 9 Moore^ 497. 
2 Bing. 262. S. C. 



* F. N. B. 146. Booth, 247. and 
see S Chit Blac Com. 157. ; but see 10 
Hen. VI. 12, I9. where it was said by 
Pastont that this was only a persmud 
action, and a release of all actions per* 
sonal was a good plea therein. 

•> 8 & 4 W. IV. c. 27. § 86. 



MIXED ACTIONS. 13 

** writ of entry sur alienation, dumjuit non compos mentis^ dumfmt Chap. I. 

" infra cetatem^ dumftdt in prisond, ad communem legem^ in casu 

'' proviso^ in consitnili casv^ cut in vitd, tut cut in vitd, cui ante 

** dicortkitn, or sur cui ante divortiumf writ of entry sur abatement, 

•* writ of entry quare ejecit infra terminum^ or ad terminum qui 

*' praterHt^ or causd matrimonii pmlocuti^ writ of ate/, besaiel^ 

** tresaielj cosinagCy or nuper obiit ; writ of wastCf writ ofpartitionf 

** writ of disceit ^, writ of quod ei deforceat^ writ of covenant real, 

'* writ of warrantia charts, writ of curia claudenda^ or writ per 

*' qua servitia^j and no other action, real or mixed, (except a writ Except dower, 

" of rigHt of dower, or writ of dower unde nihil habet, or a quare CTdectmCTL 

** impeiJUt, or an ejectment^) and no plaint in the nature of any such 

'* writ or action, except a plaint for free bench, or dower, shall be 

" brought after the 31st day of December 1834." 

** Provided always, that when, on the said 31st day of December Real and mixed 
** 1834, any person, who shall not have a right of entry to any land, in&aiJn^^Bes. 
'* shall be entitled to maintain any such writ or action as aforesaid, be brought untU 
*' in respect of such land, such writ or action may be brought at 
" any time before the 1st day of June 1835, in case the same might 
** have been brought if that act had not been made, notwithstanding 
** the periodof^nxenfy years thereinbefore limited shallhave expired. "<^ 

** Provided also, that when, on the said 1st day of June 1835, any Or even after 
^ person, whose right of entry to any land shall have been taken ^ ^" 
**away by any descent cast, discontinuance, or warranty, might 
** maintain any such writ or action as aforesaid, in respect of such 
*^ land, such writ or action may be brought afler the said 1st day of 
^ June 1835, but only within the period during which, by virtue of 
" the provisions of this act, an entry might have been made upon 
'* the same land, by the person bringing such writ or action, if his 
** right of entry had not been so taken away."" 

The right of entry, which is necessary to maintain an ejectment. Descent cast, 
being toUed or taken away, at common law, by a descent cast', or ^^^^ of entiy, 

&C. 

* The writ of quare efecU infra ter- Mr. Ilotcoe*t Table of such Actions, 1 
wnum does not seem to have been a V. 3, 4 ; and see the Table of civil Ac- 
vrit cf entry, as here supposed ; but was a tions, in Com. Dig. tit. ActioUj (D. 8.) 
««rf action, for the recovery of the term, ** § 37. 

if not expired, and damages. Ante, 11. ' § 38. 

* As to this writ, vide ante, 3, 4. '3 Chit Blac. Com. 176. and see 
' Thu classification dfreat and mixed Run. Eject 2 Ed. 49. Ad. Eject 3 Ed. 

x6ons seems to have been talcen from 41. 1 Rose. 81. 
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OF PERSONAL ACTIONS. 



Chap. I. 



Warranty of 
tenant in tail 
void against 
issue^ &c. 



Personal 
actions. 

Upon contracts. 
For wrongs. 



Action of ddbt 
oh simple con- 
tract, against ex- 
ecutor or ad- 
ministrator. 



Wager of law 
abolished. 



discontinuance^ and the right of the heir barred by a nrarranfy^^ 
it wa8 enacted, by the statute 3 & 4 W. IV. c. 27. § 39, that « no 
" descent cast, discontinuance, or warranty, which may happen or 
" be made after the said 3 1st day of 'December 1833, shall toll or 
" defeat any right of entry, or action for the recovery of land : " 
And, by the statute 3 & 4 W. IV. c. 74. § 14, " all warranties of 
" lands, which, afler the 31st day of December 1833, shall be made 
** or entered into by any tenant in tail thereof, shall be absolutely 
" void against the issue in tail, and all persons whose estates are 
** to take effect after the determination, or in defeazance of the 
" estate tail." 

Personal actions are ex contractu, vel ex delicto ; being founded 
upon contracts, or for wrongs independently of contracts Actions 
upon CONTRACTS are Account, Assumpsit, Covenant, Debt, Annuity, 
and Scire facias : Actions for wrongs are Case, Detinue, Replevin, 
and Trespass vi et armis^. 

It was formerly holden, that an action of debt would not lie 
against an exedutor or ttdministrator, upon a simple contract made 
by the testator or intestate % except in London, where such an 
action was maintainable by the custom'; but where the contract 
was made by the executor or administrator, an action of debt 
might have been maintained against him ^ : And now, by the late 
act for the further amendment of the law, and better advancement 
of justice *», " an action of debt on simple contract shall be main- 
" tainable, in any court of common law, against any executor or 
" administrator." It should also be observed, as connected with 
this subject, that, by another clause of the same statute ^, " no 
** wager of law shall be hereafter allowed." 



* S Chit Blac. Com. 171. and see 
Run. Eject. 2 Ed. 45. Ad. Eject 8 Ed. 
S4, &c. 1 Rose. 48. 

^ 2 Chit Blac. Com. 802. 1 Rose. 
257, &c 

' 1 Bac. Abr. 26. Gilb. C. P. 6. 

' For the Afferent causes of action 
comprised under the above heads, see 
Tidd Prac. 9 Ed. 1, 4, &c. 

' Barry v» Robinson, 1 New Rep. C. 
P. 298, and the authorities there dted. 

^ City of London's case, 8 Co. 126. 



Bohun Priv. Land. 147. 149. 151. 

■ Riddell v. Sutton, 5 Bing. 200. 

^ 3 & 4 W.IV.c. 42. § 14. and see 
the third Report of the Common Law 
Commissioners, pp. 17, 18. 74. 

1 8 & 4 W. IV. c. 42. § 181 And as 
to wager of law, its antiquity, &c., and 
the cases in which' it was or was not 
formerly allowable, see 8 Chit Bl Com. 
841. 1 Chit PL 6 Ed. 128, 9. Tidd 
Prac. 9 Ed. 649. 8 Rep. C. L. Com. 
17, 18. 74. and see Barry v. Robinson, 



OF PERSONAL ACTIONS. 15 

For wrongs independently of contract, the action must in gene-^ Actions for 
ral be brought by the party to, whom the injury is done, against against' whom 
the party doing it ; and if either of the parties die, the action is bro"«*»*- 
gone ; for it is a rule that actio personalis moritur cum persona \ 
But there were some exceptions to this rule, chiefly arising from BystaL 4Edw. 
an equitable construction of the statute 4 Edw. III. c. 7. by which * ^' * 
executors shall have an action of trespass^ for a wrong done to 
their testator^. And now, by the law amendment acts re- By stats &4 j 

citing that there is no remedy provided by law for injuries to the I^ ^ **' ' 

ftal estate of any person deceased, committed in his life time, nor 
for certain wrongs done by a person deceased in his life time to 
another, in respect of his property real or personal ; it is enacted. Executors, or 
that " an action of trespass^ or trespass on the case^ as the case ***"*^"*™^o'^«» 
^ may be, may be maintained by the executors or administrators tions for injuries 
** of any person deceased, for any injury to the real estate of such of deceased. 
** person, committed in his life time, for which an action might 
** have been maintained by such person, so as such injury shall 
*< have been committed within six calendar months before the death 
'* of such deceased person ; and provided such action shall be 
<< brought within one year after the death of such person ; and the 
** damages, when recovered, shall be part of the personal estate of 
** such person : And further, that an action of trespass^ or tres- Actions may be 
« p«8 on the CO,., as the case n»y be. may be maintained against StoZ' "f- 
** the executors or administrators oi* any person deceased, for any ministrators, for 
" wrong committed by him in his life time to another, in respect perty, rLl or 

" of his property real or personal, so as such injury shall have been Personal, by de- 

ceased. 
'Vcommitted within six calendar months before such person's 

"death, and so as such action shall be brought within six ca- 

" lendar months after such executors or administrators shaU have 

" taken upon themselves the administration of the estate and ef- 

" fects of such person ; and the damages to be recovered in such 

*^ action shall be payable in like order of administration, as the 

** simple contract debts of such person." 



I New Rep. C. P. 297. King p. Wil- 375. Wheatlcy v. Lane, 1 Wms. Saund. 

hau, 2 Barn. & C. dS8. 4 Dowl & R. 5 £d.217. Knights v. Quarles, 4 Moore, 

Sw 8. a 6S2. 2 Brod. & B. 102. S. C. 
* 1 Wms. Saund. 5 Ed. 216. a. (1.) ' 8 & 4 W. IV. c. 42. § 2. and see S 

^ 2 Bac Abr. 444, 5. and see Tidd Rep. C. L. Com. 17. 74. 

Piac 9 Ed. 9. Hambly v. Trott, Cowp. 
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LIMITATION OF ii€TIOH By &C. 



Limitation of 
real actions, &c« 



By the com- 
mon law. 



Before sUt. 32 
Hen. VIIL c 
2. 

In a writ of 
right. 



In possessoiy 
actions. 



By Stat 32 Hen. 
VIIL c. 2. 



Limitation in a 
writ of right, or 
prescription, &c. 
of the ancestor's 
adsin or pos- 
session. 



It will next be proper to consider the Umitation of actions, &c. 
relating to real property ; and, as connected therewith, the pro- 
visions of the statutes 2 & 3 W. IV. c. 71» for shortening the time 
of prescription in certain cases, and 2 & 3 W. IV. c. 100, for 
shortening the time required in claims of modus dedmawU, or ex- 
emption from, or discharge of tithes ; and afterwards to take a 
view of the limitation of personal actions. 

It seems that, by the common law, there was no stated or fixed 
time, as to the bringing of actions ; for though it was said by 
Bracton \ that omnes actiones in mundo infra certa tempora timi^ 
tationem habentf and, in another place, omnis querela et actio in- 
juriarum limitata est infra certa tempora; yet Lord Coke says, that 
the limitation of actions was by force of divers acts of parliament ^ 
and that this general position of Breu:ton admitted of several ex- 

* 

ceptions ^. 

Before the statute 32 Hen. VIIL c. 2, certain periods were fixed 
upon, within which titles to lands, &c. must have accrued. Thus, 
in ancient times, the limitation in a writ of right was from the time 
of Henry I. ; by the statute of Merton^ (20 Hen. HI.) c. 8, firom 
the time of Hen. II. ; and by the statute Westm. I. (3 £dw. I.) e. 
39, from the time of Rich. I.<^ In possessory actions,- the time of 
limitation, by the statutes ofMerton and Westm. I., was successively 
dated from particular eras ; viz, from the return of King John from 
Ireland, and from the coronation, &c. of King Henry III ^ 

The limitations above mentioned, being set periods, in process of 
time of necessity grew too large, whereupon many suits, troubles, 
and inconveniences did arise ; and therefore a more direct and com- 
modious course was taken, which might endure for ever, and cal- 
culated to impose diligence and vigilancy in him that was to bring 
his action, so that by one constant law, certain limitations might 
serve both for the time present, and for all times to come '• This 
was effected by the statute 32 Hen. VIIL c. 2, by which it was 
enacted, that " no manner of person or persons should sue, have, 



■ Lib. IV. p. 228. 2 Inst. 95. 

» Co. Liu 115. a. 

^ 2 Inst. 95. And for the history of 
the limitation of actions in En^and, see 
Mr. jdngdPs valuable treatise on the Li- 
mitation of Actions, &c. in the United 
States of North America, p. 23. 



* 8 Chit. Blac. Com. 196. and see 
Glanv. /. 2. c. 3. Co. Lit. 114. 6. 

* 3 Chit. Blac. Com. 188. and see 2 
Inst. 94, 5. 

' 2 Inst. 96. Bac. Abr. tit Limita- 
tion of Actions, B. 



RELATING TO REAL PROPERTY. 17 

*' or maintain any writ of right, or make any prescription, title, or Chap. I. 

'* claim of to or for any manors, lands, tenements, rents, annuities, 

" commons, pensions, portions, corrodies, or other hereditaments, 

" of the possession of his or their ancestor or predecessor, and 

'* declare and allege any further seisin or possession. of his or their 

<< ancestor or predecessor, hut only of the seisin or possession of 

'* his ancestor or predecessor, which was or should he seised of the 

" said manors, lands, &c. within threescore years next hefore the 

** teste of the same writ, or next before the said prescription, title, 

" or daim so thereafter to be sued, commenced, brought, made, or 

" had." • 

That ** no manner of person nor persons should sue, have. Limitation of 
" or maintain, any assise of mart d^ ancestor^ cosinagej aiel^ writ of SS^JIfth**^' 
" fairy upon disseisin done to any of his ancestors or predecessors, cestor*8 aeinn or 
^ or any other action possessory, upon the possession of any of his 
** ancestors or predecessors, for any manors, lands, tenements, or 
** other hereditaments, of any further seisin or possession of his or 
" their ancestor or predecessor, but only of the seisin or possession 
** of his or their ancestor or predecessor, which was or should be 
** seised of the same manors, lands, tenements, or other heredita- 
** ments, within Jifty years next before the teste of the original of 
« the same writ."^ 

That " no person nor persons should sue, have, or maintain, Limiution of 
" any action, for any manors, lands, tenements, or other heredita* "om of iharown 
" meats, of or upon his or their own seisin or possession therein, seisin or pos- 
** above thirty years next before the teste of the original of the 
"same writ." « 

That '* no person nor persons should make any avowry or Limiution of 
" cognisance, for any rent, suit, or service, and allege any seisin of ^yo^'y ^' *^**^" 
" any rent, suit, or service, in the same avowry or cognizance, in suit, or service. 
** the possession of his or their ancestors, or predecessor or pre- 
" decessors, or in his own possession, or in the possession of any 
'* other, whose estate he shall pretend or claim to have, above 
**Jifty^ years next before the making of the said avowry or cog'- 
" niiance."** 

* i 1. jt,D. 1540 : and Ca/s, Pid;ering*8, and 
^ (2. Ruffbead's editions, examined witli the 

* J 8. ' S ^ record. Rastdl's and other intermediate 

* This is the period mentioned in editions, which Sir jEdtoon/Coiiv, (8 Inst. 
Berthdct*s original edition of the statute, 95. 8 Co. 65.) and other subsequent 
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LIMITATION OP ACTIONS, &C. 



Limitation cf 
formeclons in re- 
verter or, re- 
mainder, and 
scire Jadas upon 
fines. 



session, within 
time of limita- 
tion. 



That " all formedons in reverter, formedons in remainder^ 
" and scire facias upon fines, of any manors, lands, tenements, or 
" other hereditaments, at any time thereafter to be sued, should 
" be sued, used, and taken, within ^l!^ years next after the tide and 
** cause of action fallen, and at no time after the said Jifty years 
" passed,*'* 
Bar to actions, And " if any person or persons, at any time thereafter, sued any 
of seisin, orpos- ** of the said actions or writs, for any manors, lands, tenements, or 

" other hereditaments, or made any avowry, cognizance, pre- 
" scription, title, or claim, of or for any rent, suit, service, or other 
" hereditaments, and could not prove that he or they, or his or 
" their ancestors or predecessors, were in actual possession or 
*' seisin of and in the same manors, &c. at any time or times within 
" the years before limited and appointed in that act, and in manner 
" and form as is aforesaid, if the same were traversed or denied 
" by the party plaintiff, demandant, or avowant, or by the party 
" tenant or defendant, that then, and after such trial therein had, 
" all and every such person and persons, and their heirs, should 
** from thenceforth be utterly barred for ever of all and every the 
** said writs, actions, avowries, cognizance, prescription, tide, or 
" claim, thereafter to be sued, had, or made, of and for the same 
" manors, lands, tenements, hereditaments, or other the premises, 
" or any part of the same, for the which the same action, writ, 
" avowry, cognizance, prescription, title, or claim thereafter should 
*^ be at any time had, sued, or made.*'^ 

This statute contained the usual savings for infants, feme coverts, 
Co 'h Id * • h P^'s®"^ ^^ prison, and beyond the seas : And it has been ruled that 

copyholds are within the statute, being made for the preservation 
of the public quiet, and no ways tending to the prejudice of the 

To what cases lord or tenant «. But it did not extend to a formedon in the 

It did not extend. 



Savings for 
infants, &c. 

Copyholds ^ 
in the statute. 



writers have foUowed, make it onlyybiily 
years, for rents, &c. See Com. Dig. tit 
Temps, G. S. li. S Blac Com. 189. (&) 

' §6. 

^ For the construction of this statute, 
flee Co. Lit. Hi, 15. 8 Inst 95, 6. 
Bac. Abr. tit LwiiUUion of Actions, A. 
Com. Dig. tit 2Vmpf, 6. 9, &c. and 
Angell Stat Lim. p. ^, &c., by the pre- 
face to which it appears, that the con- 



struction of this statute, and that of 21 
Jac. I. c. 16. in England, ^sa been ge- 
nerally adopted by the American court* 
in determining questions arising un^^^ 
their own similar enactments. See also 
the learned Reading of Sir RobcH Brook, 
on the statute S8 Hen. VIII. c 2.. P"*>- 
lished at the end of that work. 

« Moore, 410. and see Bac. Abr. tit. 
LimUation ofActUmSj B. 
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descender^; nor to the services ofescuage, homage, and fealty*; for Chap. I. 
a man might live above the time limited by the act : Neither did it 
extend to any other service, which by common possibility might 
not have happened, or become due, within sixty years, as to cover 
the hall of the lord, or to attend on the lord when he went to war, 
or the like •; nor where the seisin was not traversable, or issuable*: 
neither did it extend to a rent created by deed *, nor to a rent re- 
served upon any particular estate ■ ; for, in the one case, the deed 
was the title, and in the other, the reservation* ; nor (as is expressly 
declared by the statute 1 Mar. stat. 2. c. 5.) to any writ of right 
of advonson, quare impedit, or assise of darrein presentment; (for 
Ld. Coke observes, there was a parson in one of his churches, that 
had been incumbent there aiboye fifty years **,) nor to any writ of right 
of ward, or ravishment of ward, &'c. ; but they were left as they 
were before the statute of 32 Hen. VIII. • 

By the statute 21 Jac. I. c. 16. § 1, for the quieting of men's Limitation of 
estates, and avoiding of suits, it was enacted, that " all writs of don,indescend- 

^formedan in descender , farmedon in remainder, and formedon in ®^» remainder, 

, and rererter. 

" reverter J of any manors, lands, tenements, or other hereditaments 

" whatsoever, at any time thereafter to be sued or brought by 

" occasion or means of any title or cause thereafter happening, 

^ should be sued and taken within twenty years next after the title 

** and cause of action first descended or fallen, and at no time after 

" die said twenty years : And that no person or persons should at Entry into 

" any time thereafter make any entry into any lands, tenements, or made within^ 

" hereditaments, but within twenty years next after his or their twenty years. 

^ right or title which should first descend or accrue to the same ; 

*^ and in default thereof, such person so not entering, and their 

*' heirs, should be utterly excluded and disabled from such entry 

" after to be made, any former law or statute to the contrary not- 

'* withstanding.'* The action of ejectment, being founded on a Ejectment, 

right of entry, must by this statute be brought, in case of an ad- ^^^° ^^^^ ^ 

verse possession, within twenty years after the right of entry 

* Co. Ul 115. and see S Inst. 05| 6. years; and states, as an instance^ that 

Bac Ahr. tiL Limiiation of AclUnUt B. two successive incumbents of the rectory 

Coo. Dig. tit. Temji9, G. 9. &c. of Chdxfldd cum Fambonmght in Kentf 

^ Sir ITiSiam wfi/odbf oi«£ observes, on continued 101 years; of whom the 

this passage, that instances are not want- former was admitted in 1650, the latter 

ing, vberdn two successive incumbents in J 700 and died in 1751. S Chit. Blac 

have contimied for upwards of a hundred Com. 250. 

c 2 
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Action, for 
avoiding fine 
with proclama- 
tions, must he 
commenced 
within one year, 
and prosecuted 
with efiect. 



Proviso in fa- 
vour of infants, 
femes covert, 
and persons 
non compos • 
mentit, impri- 
soned, or be- 
yond the seas. 



Limitation of 
actions, &c. by 
Stat 8 & 4 W. 
IV. c. 27. 

No land or rent 
to be recovered, 
but within 
twenty years 
after the ri^ht 
of action, &c. 
accnjed to the 
claimant, or 
some person 
through whom 
be claims. 



■<( 



i< 



accrued. And, by the statute 4 Anne, c. 16*, "no claim 
** or entry to be made of or upon any lands, tenements, or 
** hereditaments, shall be of any force or effect, to avoid anyjine 
levied, or to be levied, with proclamations, or shall be a sufficient 
entry or claim within the statute 21 Jac, I. c. 16, unless, upon 
*^ such entry or claim, an action shall be commenced within one 
" year next afler the making of such entry or claim, and pro- 
" secuted with effect." 

There is a provisOf however, in the statute 21 Jac, I. c. 16. § 2. 
that " if any person or persons, that is or shall be entitled to such 
' writ or writs, or that hath or shall have such right or title of 
' entry, be, or shall be, at the time of the said right or title first 
' descended, accrued, come, or fallen, within the age of one and 
' tnerity years, feme covert, non compos mentis^ imprisoned, or be- 
' yond the seas, that then such person and persons, and his and 
' their heir and heirs, shall or may, notwithstanding the said twenty 
' years be expired, bring his action, or make his entry, as he might 
* have done before that act, so as such person and persons, or his 
' or their heir and heirs, shall, within ten years next afler his and 
' their full age, discoverture, coming of sound mind, enlargement 
^ out of prison, or coming into this realm, or death, take benefit 
' of and sue for the same, and at no time after the said ten years." 

At length, by the statute 3 & 4 W. IV. c. 27. for the limitation of 
actions and suits relating to real property, &c. it is enacted, that 
" afler the 3 1st day of December 1833, no person shall make an 
" entry \ or (^stress ^ or bring an action to recover any land or rent, 
" but within twenty years next afler the time at which the right to 
" make such entry or distress, or to bring such action, shall have 
" first accrued to some person through whom he claims; or, if 
" such right shall not have accrued to any person through whom 
** he claims, then within twenty years next afler the time at which the 



* § 16. and see S Chit. Blac. Com. 
177, 8. 

^ Tliis statute, it will be observed, is 
not confined to the limitation of aclums, 
but extends also to the making of entries 
and distresses, which are put upon the 
same footing as the bringing of actions. 
The only previous statute, for limiting the 
time for making entries^ was the 21 Jac. 
c. I. 16. ^ 1., by which, we, have seen, 



(Ante, 19.) the right to make an entry 
into lands, &c. was limited te twenty 
years next after the right or title first 
descended or accrued : And by the ila- 
tute 82 Hen. VIII. c. 2. $ 4. (being the 
only statute which limited the time of 
making distresseSf) an avowry or cog- 
nizance might have been made for any 
rent, suit, or service, within Jiffy yevs 
next before the making thereof 
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right to make such entry or distress, or to bring such action, shall Chap. I* 

have first accrued to the person making or bringing the same." * 

In the construction of this act, it is enacted, that " the right to When the right 

1 •■• . •■ • ^' . shall be deemed 

make an entry, or distress, or brmg an action, to recover any ^ j^^^^ accrued, 
land or rent, shall be deemed to have first accrued at such time 
as hereinafter is mentioned; (that is to say,) when the person In case of an 
claiming such land or rent, or some person through whom he ^[q^*? ^*" 
claims, shall, in respect of the estate or interest claimed, have 
been in possession, or in receipt of the profits of such land, or in 
receipt of such rent, and shall, while entitled thereto, have been 
dispossessed, or have discontinued such possession or receipt, ondisposs 
then such right shall be deemed to have first accrued at the time *^°"* ^^ 
of such dispossession, or discontinuance of possession, or at the 



* § 2. By the first section of the 
above act, *' the words and expressions 
tbefnnaiicr mentioned, which, in their 
m&arj signification, have a more con- 
fined, or a different meaning, shall, in that 
set, except where the nature of the pro- 
Tison, or the context of the act, shall 
exdude such construction, be interpreted 
as follows; that is to say, the word 
"bad** shall extend to manors, mes- 
saages, and aU other corporeal beredila- 
menu whatsoever, and also to tithes, 
(other than tithes belonging to a spiritual, 
or deemosynary corporation sole,) and 
aho to any share, estate, or interest in 
tbem, or any of them, whether the same 
liuQ be a freehold or chattel interest, 
and vhether freehold or copyhold, or held 
acconfing to any other tenure ; and the 
word ** rent * shall extend to all heriots, 
and to all services and suits for which a 
ifistress may be made, and to all an- 
nidties, and periodical sums of money 
charged upon or payable out of any land, 
(except modu3t$, or compositions belong- 
ing to a spiritual, or eleemosynary cor- 
poration sole ;) and the penon, through 
vfaom another person is said to dium, 
shall mean any person by, through, or 
aoder, or by the act of whom, the person 
10 daiming became entitled to the estate 



or interest claimed, as heir, issue in taiU 
tenant by the curtesy of Engtand, tenant 
in dower, successor, special or general 
occupant, executor, administrator, legatee, 
husband, assignee, appointee, devisee, or 
otherwise, and also any person who was 
entitled to an estate or interest, to which 
the peVson so claiming, or some person 
through whom he claims, became entitled 
as lord by escheat ; and the word " per" 
ton *' shall extend to a body politic, cor- 
porate, or coll^;iate, and to a class of 
creditors, or other persons, as well as an 
individual; and every word importing 
xhe singular number only, shall extend 
and be applied to tevertd persons or 
things, as well as one person or thing ; 
and every word importing the nuucuiine 
gender only, shall extend and be applied to- 

* 

Ajemale, as well as a male." The former 
statutes of limitation did not extend to a 
corporation aggr^ate, as mayor and 
commonalty, &c.; for they did not count 
upon a sdsin of any ancestor or pre- 
decessor, but upon their own possession ; 
Bro. Abr. tit. Stat. Lim. 33. But if a 
bishop, or other sole corporation, sued 
upon a seisin of his predecessor, he was 
barred, if the seisin were not within sixtjf 
years. Id. ib. and see Com. Dig. :it. 
Temps, G. 1. 11. 
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Chap. I. 

on abatement j 



on alienation ; 



In case of fu- 
ture estates. 



In case of for- 
feiture, or breach 
of concUtion. 



Where advan- 
tage of forfeit- 
ure is not taken 
by remainder- 
raan, he shall 
have a new 
right, when his 
estate comes 
into possession. 
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** last time at which any such profits, or rent, were or was so re- 
" ceived : And when the person claiming such land or rent, shall 
** claim the estate or interest of some deceased person, who shall 
" have continued in such possession or receipt, in respect of the 
*< same estate or interest, until the time of his death, and shall 
** have been the last person entitled to such estate or interest, who 
'< shall have been in such possession or receipt, then such right 
" shaU be deemed to have first accrued at the time of such death : 
" And when the person claiming such land or rent, shall claim in 
respect of an estate or interest in possession, granted, appointed, 
or otherwise assured by any instrument, (other than a will,) to 
him, or some person through whom he claims, by a person being, 
" in respect of the same estate or interest, in the possession or re- 
" ceipt of the profits of the land, or in the receipt of the rent, and 
" no person entitled under such instrument shall have been in such 
" possession or receipt, tlien such right shall be deemed to have 
'* first accrued at the time at which the person claiming as afore- 
" said, or the person through whom he claims, became entitled to 
" such possession or receipt, by virtue of such instrument : And 
'* when the estate or interest claimed shall have been an estate or 
" interest in reversion or remainder, or other future estate or in- 
" terest, and no person shall have obtained the possession or re- 
" ceipt of the profits of such land, or the receipt of such rent, in 
" respect of such estate or interest, then such right shall be deem- 
" ed to have first accrued at the time at which such estate or in- 
" teres t became an estate or interest in possession : And when the 
" person claiming such land or rent, or the person through whom 
" he claims, shall have become entitled, by reason of any forfeit- 
*' ure or breach of condition, then such right shall be deemed to 
" have first accrued, when such forfeiture was incurred, or such 
" condition was broken,*'* 

Provided always, that " when any right to make an entry or 
" distress, or to bring an action, to recover any land or rent, hy 
" reason of any forfeiture or breach of condition, shall have first 
" accrued, in respect of any estate or interest in reversion or re- 
" mainder, and the land or rent shall not have been recovered by 
virtue of such right, the right to make an entry or distress, or 
bring an action, to recover such land or rent, shall be deemed to 
" have first accrued, in respect of such estate or interest, at the 

' J 3. 
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" time when the same shall have become an estate or interest in Chap. I. 
^ possession, as if no such forfeiture, or breach of condition, had 
** happened.*** 

Provided also, that " a right to make an entry or distress, or to Reversioner, 
" bring an action, to recover any land or rent, shall be deemed to new^richt.*^* * 
" have first accrued, in respect of an estate or interest in rever- 
^ sion, at the time at which the same shall have become an estate 
" or interest in possession, by the determination of any estate or 
*^ estates in respect of which such land shall have been held, or 
*' the profits thereof, or such rent shall have been received, not- 
" withstanding the person claiming such land, or some person 
** through whom he claims, shall, at any time previously to the 
** creation of the estate or estates which shall have determined, 
" have been in possession, or receipt of the profits of such land, or 
" in receipt of such rent."** 

And it is thereby further enacted, that " for the purposes of this Administrator 
'* act, an administrator claiming the estate or interest of the de- heobtiJn«ltbe 
" ceased person, of whose chattels he shall be appointed adminis- f*^*e without 

interval) after 

** trator, shall be deemed to claim, as if there had been no interval death of de- 
** of time between the death of such deceased person, and the *^®**^" 
** grant of the letters of administration.**^ 

That ** when any person shall be in possession, or in receipt of In case of a 
" the profits of any land, or in receipt of any rent, as tenant at ^^^ ^ght shall 
" will, the riffht of the person entitled, subject thereto, or of the ^ deemed to 

* . have accrued at 

" person through whom he claims, to make an entry or distress, the end of one 

" or bring an action, to recover such land or rent, shall be deemed ^^^* 

^ to have first accrued, either at the determination of such te- 

" nancy, or at the expiration of one year next after the commence- 

^'ment of such tenancy, at which time such tenancy shall be 

" deemed to have determined : Provided always, that no mortga- 

^ gor, or cestui que trusty shall be deemed to be a tenant at will, 

" within the meaning of this clause, to his mortgagee or trustee. **d 

That " when any person shall be in possession, or in receipt of No person, 
^ the profits of any land, or in receipt of any rent, as tenant fi*om from y^^ ^q 
" year to year, or other period, without any lease in writing, the y®*"^' -^^v^^^u* 
** right of the person entitled, subject thereto, or of the person from the end 
" through whom he claims, to make an entry or distress, or to ^^ ^^ plym^t* 

of rent. 
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Chap. I. 



Wbere rent 
amounting to 
80<. reserved 
by a lease in 
writing, shall 
have been 
wrongfully 
received, no 
right to accrue 
on the deter- 
mination of 
the lease. 



Receipt of rent 
to be deemed re- 
ceipt of profits. 



A mere entry 
not to be 
deemed pos- 
session ; and no 
right of entry, 
&c. to be pre- 
served by con* 
tinual claim. 
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bring an action^ to recover such land or rent, shall be deemed 
to have first accrued, at the determination of the first of such 
years or other periods, or at the last time when any rent payable 
in respect of such tenancy, shall have been received, which shall 
last happen."^ 

That " when any person shall be in possession, or in receipt of 
the profits of any land, or in receipt of any rent, by virtue of a 
lease in writing, by which a rent, amounting to the yearly sum of 
twenty shiX^ngs or upwards, shall be reserved, and the rent reserved 
by such lease shall have been received by some person wrongfully 
claiming to be entitled to such land or rent in reversion, immediately 
expectant on the determination of such lease, and no payment, in 
respect of the rent reserved by such lease, shall afterwards^ have 
been made to the person rightfully entitled thereto, the right of the 
person entitled to such land or rent, subject to such lease, or of the 
person through whom he claims, to make an entry or distress^ or 
to bring an action, afler the determination of such lease, shall be 
deemed to have first accrued at the time at which the rent reserved 
by such lease was first so received, by the person wroi^ully claim- 
ing as aforesaid ; and no such right shall be deemed to have first 
accrued, upon the determination of such lease, to the person right- 
fully entitled." »> 

And it is thereby further enacted, that ** the receipt of the rent 
payable by any tenant from year to year, or other lessee, shall, as 
against such lessee, or any person claiming under him, (but subject 
to the lease,) be deemed to be the receipt of the profits of the land, 
for the purposes of this act.'*^ 

That " no person shall be deemed to haVe been in possession of 
any land, within the meaning of this act, merely by reason of 
having made an entry thereon."^ And that ''no continual or 
other claim, upon or near any land, shall preserve any right of 
making an entry or distress, or of bringing an action.*'* 



• § 8. «» % 9. 

' § S5. This section has been trans- 
posed, on account of its near connexion 
with the subject matter of the preceding 
ones. 

« §10. 

* § 1 1. Previously to the enactments 
]ji this and the next preceding section, an 



actual entry made by. one who had a legal 
right to enter on an estate, or by his 
agent duly authorized by power of at- 
torney, if made peaceably, and repealed 
once in the space of every year and a 
day, (which was called continual claim,) 
was deemed sufficient to prevent the right 
of entry from being tolled by a descent 
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That " when any one or more of several persons entitled to any Possession of 
" land or rent, as coparceners, joint tenants, or tenants in common, ?°* ^^op*"^*^"**"* 

. . " ' joint tenant, or 

'* shall have been in possession or receipt of the entirety, or more tenant in com- 
« than his or their undivided share or shares of such land, or of the SeVs^^o^ 
«* profits thereof, or of such ;"ent, for his or their own benefit, or for ^^ ^*»« others. 
'* the benefit of any person or persons, other than the person or per- 
** sons entitled to the other share or shares of the same land or rent, 
'' such possession or receipt sha]l not be deemed to have been the 
" possession or receipt of or by such last-mentioned person or per- 
*' sons, or any of them." * 

That *' when a younger brother, or other relation, of the person Possession of a 
« entitled as heir, to the possession, or receipt of the profits of any Ji^^tobe^he'*^^ 
*' land, or to the receipt of any rent, shall enter into the possession possession of the 
" or receipt thereof, such possession or receipt shall not be deemed to 
" be the possession or receipt of or by the person entitled as heir." ^ 

Provided always, that " when any acknowledgment of the title Acknowledg- 
•* of the person entitled to any land or rent, shall have been given to "^en to the*"^* 
^ htm, or his agent, in writing, signed by the person in possession, or person entitled 
'* in receipt of the profits of such land, or in receipt of such rent, be equivalent to 
" then such possession or receipt, of or by the person by whom such I»»^»o°» ©f 
*' acknowledgment shall have been given, shall be deemed, according 
" to the meaning of this act, to have been the possession or receipt 
** of or by the person to whom, or to whose agent, such acknowledg- 



cast, or discontinuance^ or barred by the 
statute of limitations. Run. Eject 2 Ed. 
51, 2. Ad. Eject S Ed. 101. and see 
Ford IK. Grey, 1 Sa]k.2B5. 2 Chit Bkc. 
Com. Sie. 3 Chit Blac. Com. 174. 

* S 12. The possession of one copar- 
cener, joint tenant, or tenant in common, 
vu formerly considered as the posses- 
sion of the others, so as to prevent the 
operation of the statutes of limitations, 
(Bac Abr. Ut LimUaiion of Actions, B. 
Fold v. Grey, 1 Salk. 285. Reading v. 
Royston, Id. 423. 2 Ld. Raym. 829. 
& & Peaceable v. Read, 1 East, 568. 
Doe d. Gill V. Pearson, 6 East, 17S. 
Ron. Eject 2 Ed. 61. Ad. Eject S Ed. 
100. 1 Rose. 85. Tidd Frac. 9 Ed. 
1199.) unless an actual ouster of the lat- 
ter cottld have been proTcd ; (Davenport 



▼. Tyrrel, 1 Blac. Rep. 676.) or circum- 
stances, from which such an ouster might 
have been presumed by a jury. Doe «. 
Proaser, Cowp. 217. Doe </. Hellings v. 
Bird, U East, 49. 1 Rose 85. Angell 
Stat Urn, 91, &c. 

^ § IS. Previously to the above en- 
actment, if a younger son had entered by 
abatement, after the death of his father, 
and died seised, the descent would not 
have tolled the entry of the eldest son, 
who claimed by the same title; for it was 
intended that the younger son claimed as 
heir : and this was also the case, although 
the younger son was only of the half 
blood ; (Lit § S96. Co. Lit 242. b,) or 
if he entered by intrusion. Co. Lit 248; 
0. and see 1 Rose. 84. 
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Where posses- 
sion is not ad- 
verse at the 
time of passing 
the act, the 
right shall not 
be barred, until 
the end of five 
vears after- 
wards* 



Persons under 
disability of in- 
fancy, lunacy, 
coverture, or 
beyond seas, and 
their represent- 
atives, to be al- 
lowed ten years 
from the ter- 
mination of 
their disability, 
or death. 



But no action, 
&c. shall be 
brought beyond 
forty years 
after the right 
of action &c. ac- 
crued. 
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** ment shall have been given, at the time of giving the same ; and the 
'* right of such last-mentioned person, or any person claiming through 
*^ him, to make an entry or distress, or bring an action, to recover 
** such land or rent, shall be deemed to have first accrued at, and 
not before, the time at which such acknowledgment, or the last of 
such acknowledgments, if more than one, was given."* 
Provided also, that " when no such acknowledgment as afore- 
" said shall have been given, before the passing of this act, and the 
** possession or receipt of the profits of the land, or the receipt of the 
** rent, shall not, at the time of the passing of this act, have been 
** adverse to the right or title of the person claiming to be entitled 
" thereto, then such person, or the person claiming through him, 
** may, notwithstanding the period of twenty years thereinbefore 
" limited shall have expired, make an entry or distress, or bring an 
" action, to recover such land or interest, at any time within ^ve 
** years next after the passing of this act."** 

Provided always, that *' if at the time at which the right of any 
** person to make an entry or distress, or bring an action, to recover 
" any land or rent, shall have first accrued as aforesaid, such person 
" shall have been under any of the disabilities hereinafter men* 
" tioned, (that is to say,) infancy, coverture, idiotcy, lunacy, un- 
" soundness of mind, or absence beyond seas, then such person, or 
" the person claiming through him, may, notwithstanding the period 
of twenty years thereinbefore limited shall have expired, make an 
entry or distress, or bring an action, to recover such land or rent, 
at any time within ten years next after the time at which the 
" person to whom such right shall first have accrued as aforesaid, 
shall have ceased to be under any such disability, or shall have 
died, which shall first have happened." ^ 
Provided nevertheless, that " no entry, distress, or action, shall 
" be made or brought by any person who, at the time at which his 
'* right to make an entry or distress, or to bring an action, to re- 
** cover any land or rent, shall have first accrued, shall be under any 
" of the disabilities thereinbefore mentioned, or by any person 
" claiming through him, but within forty years next after the time 
" at which such right shall have first accrued, although the person 
" under disability at such time, may have remained under one or 
<< more of such disabilities, during the whole of such forty years, 

• § li. « § 16. 
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" or although the term of ten years from the time at which he shall Chap. I. 
" have ceased to be wider any such disability, or have died, shall 
" not have expired." * 

Provided always, that " when any person shall be under any of No further time 
" the disabilities thereinbefore mentioned, at the time at which his j^j. ^ succession 
" right to make an entry or distress, or to bring an action, to recover of disabilities. 
'* any land or rent, shall have first accrued, and shall depart this 
** life, without having ceased to be under any such disability, no time 
'' to make an entry or distress, or to bring an action, to recover such 
" land or rent, beyond the said period of twenty years next after the 
" right of such person to make an entry or distress, or to bring an 
" action, to recover such land or rent, shall have first accrued, or 
** the said period of ten years next afler the time at which such 
" person shall have died, shall be allowed, by reason of any disability 
" of any other person." ** 

And that " no part of the united kingdom of Great Britain and Scotland, Ire- 
" Ireland, nor the islands of Man, Guernsey, Jersey, Aldemey, or adj^ent Islands, 
" Sark, nor any island adjacent to any of them, (being part of the ^^^ *o ^ 
" dominions of his Majesty,) shall be deemed to be beyond seas, seas. 
" within the meaning of this act." ^ 

And it is thereby further enacted, that " when the right of any When the right 
" person to make an entry or distress, or bring an action, to recover pos^e^ion^y " 
" any land or rent, to which he may have been entitled for an estate barred, the 
" or interest in possession, shall have been barred by the deter- g^e person, 
" mination of the period thereinbefore limited, which shall be ap- ^° ^"'"'^® ^^^ 
*^ plicable in such case, and such person shall at any time during the barred. 
** said period have been entitled to any other estate, interest, right, 
*' or possibility, in reversion, remainder, or otherwise, in or to the 
*' same land or rent, no entry, distress, or action shall be made or 
" brought by such person, or any person claiming through him, to 
" recover such land or rent, in respect of such other estate, interest, 
" right, or possibility, unless in the meantime such land or rent 
" shall have been recovered by some person entitled to an estate, in- 
" terest, or right, which shall have been limited, or taken effect, 
" after or in defeasance of such estate or interest in possession." ^ 

That '' when the right of a tenant in tail of any land or rent, to Where tenant 
** make an entry or distress, or to bring an action, to recover the *° ***.^ ? ^^^^ 
" same, shall have been barred, by reason of the same not having been ^bom he might 
" made or brought within the period thereinbefore limited, which shall n^xL 

• ' § n. ' 5 19. . *^*'^*''- 

* $ 18. * § 20. 
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rents, to be re- 
covered by ec- 



" shall be applicable in such case, no such entry, distress, or actien 
" shall be made or brought by any person claiming any estate, interest, 
" or right, which such tenant in tail might lawfully have barred." *" 

That << when a tenant in tail of any land or rent, entitled to re- 
" cover the same, shall have died before the expiration of the period 
" thereinbefore limited, which shall be applicable in such case, for 
'* making an entry or distress, or bringing an action, to recover such- 
" land or rent, no person claiming any estate, interest, or right, which 
" such tenant in tail might lawfully have barred, shall make an entry 
** or distress, or bring an action, to recover such land or rent, but 
'* within the period during which, if such tenant in tail had so long 
" continued to live, he might have made such entry or distress, or 
" brought such action.*' ^ 

And that " when a tenant in tail of any land or rent shall have 
" made an assurance thereof, which shall not operate to bar an estate 
'* or estates to take effect after or in defeasanceof his estate tail, and 
** any person shall, by virtue of such assurance, at the time of the 
" execution thereof, or at any time afterwards, be in possession or 
/' receipt of the profits of such land, or in the receipt of such rent, 
" and the same person, or any other person whatsoever, (other than 
" some person entitled to such possession or receipt, in respect of 
" an estate which shall have taken effect after or in defeasance of 
" the estate tail,) shall continue or be in such possession or receipt, 
'* for the period of twenty years next after the commencement of 
'* the time at which such assurance, if it had then been executed by 
" such tenant in tail, or the person who would have been entitled to his- 
" estate tail, if such assurance had not been executed, would, without 
** the consent of any other person, have operated to bar such estate 
** or estates as aforesaid, then, at the expiration of such period of 
" twenty years, such assurance shall be, and be deemed to have been 
" effectual, as against any person claiming any estate, interest, or 
" right, to take* effect after or in defeasance of such estate tail."*^ 

Provided always, that << it shall be lawful for any archbishop, 
" bishop, dean, prebendary, parson, vicar, master of hospital, or other 



• § 21. »» § 22. 

' § 23. Ecclesiastical persons were 
not bound by any of the statutes of li- 
mitations ; because it would have been a 
side wind to evade the statutes made to 
prohibit their alienations* Comp» In- 
cumbb 429. and see Bac. Abr. tit. LmU- 



alion ofActioTUf B. BaUantine, 19» Ad. 
Bject. S Ed. 46. And writs of right of 
advowson, qtiare impedit, and assise of 
darrein praentment^ &&, we have seen, 
(antef 19.) were excepted out of the* 
statute 32 Hen. VIIL c. 2. by 1 Mar. 
Stat 2. c.5. 
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^ spiritual or eleemosynary corporation sole, to make an entry or desiastical or 
** distress, or to bring an action or suit, to recover any land or rent, conwrationZ 
'* within such period as hereinafter is mentioned, next after the time "ole, but within 

,.,,.,-, . , ^,. - two incumben- 

'* at which the right of such corporation sole, or of his predecessor, ^ies, and six 

** to make such entry or distress, or bring such action or suit, shall y®*"* °' "**y 

** first have accrued ; (that is to say,) the period during which two 

** persons in succession shall have held the office or benefice, in 

** respect whereof such land or rent shall be claimed, and six years 

*' after a third person shall have been appointed thereto, if the times 

** of such two incumbencies, and such term of six years, taken 

" together, shall amount to the full period of sixty years ; and if such 

*' times, taken together, shall not amount to the fuU period of sixty 

'^ years, then during such further number of years, in addition to such 

*' six years, as will, with the time of the holding of such two persons, 

" and such six years, make up the full period of sixty years ; and 

after the said thirty-first day of December one thousand eight 

hundred and thirty-three, no such entry, distress, action, or suit, 
*' shall be made or brought, at any time beyond the determination 
•* of such period."' 

And it is thereby further enacted, that '< aft^r the said thirty- "So advowson 
" first day of December one thousand eight hundred and thirty-three, ^ ** w***S^ 
" no person shall bring any quare impecUt, or other action, or any incumbeociei, or 
" suit, to enforce a right to present to or bestow any church, vicarage, "* ^ ^**"' 
^' or other ecclesiastical benefice, as the patron thereof, after the ex- 
** piration of such period as hereinafter is mentioned ; (that is to 

say,) the period during which three clerks in succession shall have 
" held the same, all of whom shall have obtained possession thereof 
** adversely to the right of presentation or gift of such person, or of 
** some person through whom he claims, if the times of such in- 
" cumbencies, taken together, shall amount to the ftiU period of sixty 
" years ; and if the times of such incumbencies shall not together 
'* amount to the full period of sixty years, then after the expiration 
" of such further time as, with the times of such incumbencies, will 
'* make up the full period of sixty years." ** 

Provided always, that " when, on the avoidance, after a clerk Incumbencies 
** shaUhave obtained possession of an ecclesiastical benefice, adversely Teckonedwithin 
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* $ 29. This and the five following so as to make them precede those which 
sections, rdating principally to actions or relate to suits in equity, &c. 
proceedings at latPy have been transposed, ^ § SO. 
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to the right of presentation or gift of the patron thereof, a clerk 
shall be presented or collated thereto by his Majesty, or the 
ordinary, by reason of a lapse, such last-mentioned clerk shall be 
deemed to have obtained possession adversely to the right of pre- 
sentation or gift of such patron as aforesaid ; but when a clerk 
shall have been presented by his Majesty, upon the avoidance of a 
benefice, in consequence of the incumbent thereof having been 
made a bishop, the incumbency of such clerk shall, for the pur- 
poses of this act, be deemed a continuation of the incumbency of 
the clerk so made bishop."* 

And it is thereby further enacted, that ** in the construction of 
this act, every person claiming a right to present to, or bestow any 
ecclesiastical benefice, as patron thereof, by virtue of any estate, 
interest, or right, which the owner of an estate tail in the advowson 
might have barred, shall be deemed to be a person claiming through 
the person entitled to such estate tail ; and the right to bring any 
quare impedit^ action, or suit, shall be limited accordingly."^ 
Provided always, that " after the said thirty-first day of Decem- 
ber one thousand eight hundred and thirty-three, no person shall 
bring any quare impedit, or other action, or any suit, to enforce a 
right to present to or bestow any ecclesiastical benefice, as the 
patron thereof, after the expiration of one hundred years from the 
time at which a clerk shaU have obtained possession of such bene- 
fice, adversely to the right of presentation or gift of such person, or 
of some person through whom he claims, or of some person entitled 
to some preceding estate or interest, or undivided share, or alternate 
right of presentation or gift, held or derived under the same title, 
unless a clerk shall subsequently have obtained possession of such 
benefice, on the presentation or gift of the person so claiming, or of 
some person through whom he claims, or of some other person 
entitled in respect of an estate, share, or right, held or derived 
under the same title." ^ 

And that " at the determination of the period limited by this act 
to any person, for making an entry or distress, or bringing any writ 
of quare impedit, or other action or suit, the right and title of such 
person to the land, rent, or advowson, for the recovery whereof 
such entry, distress, action, or suit respectively, might have been 
made or brought within such period, shall be extinguished."^ 

■ 5 81. '^ §33. 

* § S2. d 5 84. 
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And it is thereby further enacted, that *^ after the said thirty- No suit in 

" first day of December one thousand eight hundred and thirty-three, b?ou Vt*aft^ 

** no person claiming any land or rent in equity, shall bring any suit the time when 

** to recover the same, but within the period during which, by virtue entitled at law 

" of the provisions thereinbefore contained, he might have made an "'6^* ***^® 

* , brought an 

" entry or distress, or brought an action, to recover the same re- action. 

" spectively, if he had been entitled at law to such estate, interest, or 

** right, in or to the same, as he shall claim therein in equity."* 

Provided always, that " when any land or rent shall be vested In cases of ex- 

" in a trustee, upon any express trust, the right of the cestui que trusty JJ^^* shall nof 

" or any person claiming through him, to bring a suit against the ^ deemed to 

have accrued 
" trustee, or any person claiming through him, to recover such land until a convey- 

" or rent, shall be deemed to have first accrued, according to the "J^ '° * P"*^' 

'* meaning of this act, at, and not before, the time at which such land 

** or rent shall have been conveyed to a purchaser for a valuable 

" consideration, and shall then be deemed to have accrued only as 

** against such purchaser, and any person claiming through him."^ 

And it is thereby further enacted, that " in every case of a con- In cases of 
« cealed fraud, the right of any person to bring a suit in equity for g™dl run whikt 
" the recovery of any land or rent, of which he, or any person through the fraud re- 
" whom he claims, may have been deprived by such fraud, shall be 
** deemed to have first accrued at, and not before, the time at which 
*' such fraud shall, or with reasonable diligence might have been fvst 
'* known or discovered ; provided that nothing in this clause con- 
'* tained, shall enable any owner of lands or rents, to have a suit in 
*^ equity, for the recovery of such lands or rents, or for setting aside 
'* any conveyance of such lands or rents, on account of fraud, against 
" any bond fide purchaser for valuable considera^on, who has not 
" assisted in the commission of such fraud, and who, at the time that 
'* he made the purchase, did not know, and had no reason to believe, 
'* that any such fraud had been committed." ^ 

Provided always, that " nothing in this act contained shall be Saving the ju- 

" deemed to interfere with any rule or jurisdiction of courts of equity, ^Jf^ ^on tfie 

" in refusing relief on the ground of acquiescence, or otherwise, to any ground of ac- 

'' person whose right to bring a suit may not be barred by virtue of otherwise, 
"this act." d 

And it is thereby further enacted, that " when a mortgagee Mortgagor to 
" shall have obtained the possession, or receipt of the profits, of any ^c^ndof*^ 

• j 24. *= $ 26. 

* J 25. *> $ 27. 
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*' land, or the receipt of any rent, comprised in his mortgage, the 
** mortgagor, or any person claiming through him, shall not bring a 
" suit to redeem the mortgage, but within twenty years next after the 
" time at which the mortgagee obtained such possession or receipt, 
^' unless in the meantime an acknowledgment of the title of the 
" mortgagor, or of his right of redemption, shall have been given to 
" the mortgagor, or some person claiming his estate, or to the agent 
" of such mortgagor or person, in writing, signed by the mortgagee, 
** or the person claiming through him ; and in such case no such suit 
** shall be brought, but within twenty years next after the time at 
" which such acknowledgment, or the last of such acknowledgments, 
" if more than one, was given ; and when there shall be more than 
*^ one mortgagor, or more than one person claiming through the 
" mortgagor or mortgagors, such acknowledgment, if given to any 
" of such mortgagors or persons, or his or their agent, shall be as 
" effectual as if the same had been given to all such mortgagors or 
" persons : but where there shall be more than one mortgagee, oi^ 
" more than one person claiming the estate or interest of the mort- 
" gagee or mortgagees, such acknowledgment, signed by one or 
" more of such mortgagees or persons, shall be effectual only as 
" against the party or parties, signing as aforesaid, and the person or 
persons claiming any part of the mortgage money, or land or rent, 
by from or under him or them, and any person or persons entitled 
to any estate or estates, interest or interests, to take effect afler or 
" in defeasance of his or their estate or estates, interest or interests ; 
" and shall not operate to give to the mortgagor or mortgagors a 
" right to redeem the mortgage, as against the person or persons 
** entitled to any other undivided or divided part of the money, or 
*< land or rent : And where such of the mortgagees or persons aforesaid 
" as shall have given such acknowledgment, shall be entitled to a 
" divided part of the land or rent comprised in the mortgage, or 
'* some estate or interest therein, and not to any ascertained part of 
" the mortgaged money, the mortgagor, or mortgagors, shall be en- 
" titled to redeem the same divided part of the land or rent, on pay- 
" ment, with interest, of the part of the mortgage money, which 
'< shall bear the same proportion to the whole of the mortgage money, 
" as the value of such divided part of the land or rent shaU bear to 
" the value of the whole of the land or rent comprised in the mort- 
" gage."» 

• $28. 
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That " after the said 81 st day of December 1 833, no action or suit, Money charged 
" or other proceeding, shall be brought, to recover any sum of money JJSlcies" to'be 
" secured by any mortgage, judgment, or lien, or otherwise charged deemed satisfied 

_ , !• 1 1 t . . at the end of 

" upon or payable out of any land or rent, at law or m equity, or any twenty years, if 
** legacy, but within twenty years next after a present right to receive }^^^^ shall be no 
'^ the same shall have accrued to some person capable of giving a dis- acknowledgment 
" charge for or release of the same, unless in the meantime some part of meantiml' *" 
" the principal money, or some interest thereon, shall have been paid, 
" or some acknowledgment of the right thereto shall have been given in 
** writing, signed by the person by whom the same shall be payable, 
" or his agent, to the person entitled thereto, or his agent ; and in 
" such case, no such action or suit, or proceeding, shall be brought, 
^ but within twenty years after such payment or acknowledgment, or 
^ the last of such payments or acknowledgments, if more than one, 
" was given."* 

That " after die said 31st day of December 1833, no arrears of No arrears of 
** AtweTy nor any damages on account of such arrears, shall be re- eovered^for ^^ 
" covered or obtained, by any action or suit, for a longer period than ™ore than six 
** nx years next before the commencement of such action or 
« suiL" «» 

That ** after the said 31st day of December 1833, no arrears of No arrears of 
" rent, or of interest in respect of any sum of money charged upon to"be recovered* 
" or payable out of any land or rent, or in respect of any legacy, or ^*^^ "^re than 

six years* 

*' any damages in respect of such arrears of rent or interest, shall be 
" recovered by any distress, action, or suit, but within six years next 
" after the same respectively shall have become due, or next after an 
** acknowledgment of the same in writing shall have been given to the 
" person entitled thereto, or his agent, signed by the person by whom 
^ the same was payable, or his agent : Provided nevertheless, that 
** where any prior mortgagee, or other incumbrancer, shall have 
** heen in possession of any land, or in the receipt of the profits 
*' ihereofj within one year next before an action or suit shall be 
" brought by any person entitled to a subsequent mortgage or other 
" incumbrance on the same land, the person entitled to such sub- 
" sequent mortgage or incumbrance may recover in such action or 
" suit, the arrears of interest which shall have become due during the 
'* whole time that such prior mortgagee or incumbrancer was in such 

■ S*0. ^ §41. ^nte, 11. 
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Chap. I. " possession or receipt as aforesaid, although such time may have 
" exceeded the said term of six years." * 
Act to extend to And that " after the said Slst day of December 1833, no person 

" claiming any tithes, legacy, or other property, for the recovery of 

" which he might bring an action or suit at law or in equity, shaH 

bring a suit, or other proceeding, in any spiritual court, to recover 

the same, but within the period during which he might bring such 

" action or suit at law or in equity." ** 

Not to ex- Provided always, that ** this act shall not extend to Scotland; 

nor to advow- " ^^^ *^*^ ^^^f *® ^' *^ ^^ relates to any right to permit^ to, or 
sons in Ireland. « bestow any church, vicarage, or other ecclesiastical benefice, ex- 

" tend to Ireland" * 
King, when The King, not being named in the statute S2 Hen. VIII. c. 2, * 

l>y*statutes"of li- ©r 21 Jac. I. c. 16 ', was not bound by either of these statutes ; and, 
mitations. for a similar reason, he is not bound by the statute 3 & 4 W. IV. 

c. 27, for the limitation of actions, relating to real property, &c. : 
But he is expressly named in, and bound by the statutes 2 & S 
W. IV. c. 71, for shortening the time of prescription in certain 
cases, and 2 & 3 W. IV. c. 100, for shortening the time required 
in claims of modus decimancU, &c. ; which also extend to lands being 
parcel of the duchy of Lancaster ^ or Cornwall : And, by the statute 
21 Jac. I. c. 2, a time of limitation was extended generally to the 
case of the King; viz, si^ty years precedent to 19th February 
1623 S; but, this becoming ineffectual by efflux of time, the same 
date of limitation was fixed by the statute 9 Geo. III. c. 16, to 
commence and be reckoned backwards, from the time of bringing 
any suit or other process, to recover the thing in question ; so that 
a possession for sixty years is now a bar, even against the prero- 
gative, in derogation of the ancient maxim, ** nullum tempos oc^ 
currit regi" ^ 



« 5 42. »» 5 *3. f Rum Eject. 8 Ed. 66, Ad. Eject, 

* Sic, in printed copy of act, instead of S Ed. 46. 
yretent, ■ S Inst 189. 

^ § 44. k 8 ChiL Blac. Com. S06, 7. and see 

* Bro. Abr. tit. Sut. Lim. 67. and see Run. EjecU 2 Ed. 56. Ad. Eject. S Ed. 
Stanf. Prarog. 42. &. Com. Dig. tit. 46. 
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It will next be proper to notice, as connected with the Unutation Stat 2 & 8 W. 
of actions, &c., the provisions of the statutes 2 & 3 W. IV. c. 71, for ^^ j^^ * 
shortening the time of prescription in certain cases, and 2 8c 3W, 
IV. c. 100, for shortening the time required in claims of modus 
deckaandiy or exemptions from, or discharge of tithes. 

Before the making of the former of these statutes, as appears by Preamble to 
the preamble thereto, the expression ' time immemorial,' or < time s^tutes. 
whereof the memory of man runneth not to the contrary,' was, by 
the law of England^ in many cases, considered to include and denote 
the whole period of time from the reign of King Richard the firsts 
whereby the title to matters that had been long enjoyed was some- 
times defeated, by shewing the commencement of such enjoyment, 
which was in many cases productive of inconvenience and injustice. 
And, in pleading a right of common by prescription, the party must 
formerly have shewn a seisin \nfee of the land in respect of which 
he claimed, and prescribed in a que estate for the right : Therefore, 
where a defendant justified under a right of common of pasture, by 
shewing a demise from a freeholder for /t/e, of the land in respect 
of which he claimed, and averred that he, the defendant, aiid all 
those whose estate he then had, and his landlord, from time whereof, 
&e., had common of pasture in respect of the demised premises, 
the court of Exchequer held, upon demurrer, that the plea was 
bad*. But now, by the above statute ^ it is enacted, that *' no Periods of limit- 
•* claim which may be lawfully made at the common law, by custom, ^ rights of coro- 
" prescription, or grant, to any right of common^ or other profit or ™od» *n^ ^^^^ 
" benefit, to be taken and enjoyed from or upon any land of our dre. 
** sovereign lord the king, his heirs or successors, or any land being 
*' parcel of the duchy of Lancaster j or of the duchy of Cornwall^ or 
** of any ecclesiastical or lay person, or body corporate, except 
" such matters and things as are therein specially provided for, 
" and except tithes, rent, and services, shall, where such right, 
" profit or benefit, shall have been actually taken and enjoyed by 
" any person claiming right thereto, without interruption, for the 
" fuD period of thirty years, be defeated or destroyed, by shewing 
" only that such right, profit or benefit, was first taken or en- 
** joyed, at any time prior to such period of thirty years ; but 

* Attorney-General v. Gauntlett, S tute» see Tidd Prac. 9 Ed. 44S. and the 
Tounge & J. 93. And for the mode of authorities there referred to. 
setting forth a title to incorporeal here- ^ § 1. 

ditaments, preriously to the above sta- 
ll X 
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• Chap. I. " nevertheless, such claim may be defeated in any other way, by 

*' which the same is now liable to be defeated : And when such 

" right, profit or benefit, shall have been so taken and enjoyed as 

** aforesaid, for the full period of sixty years, the right thereto 

'' shall be deemed absolute and indefeasible ; unless it shall appear 

** that the same was taken and enjoyed by some consent or agree- 

" ment, expressly made or given for that purpose, by deed or 

" writing." 

For claim to And it is thereby further enacted, that ** no claim, which may 

oSereaaement,' " be lawfully made at the common law, by custom, prescription, 

or watercourse, « or grant, to any way, or other easement, or to any jvatercourse, or 

&Ca 

" the use of any water, to be enjoyed or derived upon, over, or 
** from any land or water of our said lord the king, his heirs or 
successors, or being parcel of the duchy of Lancaster, or of the 
duchy of Cornwall, or being the property of any ecclesiastical 
** or lay person, or body corporate, when such way or other matter 
** as therein last before mentioned shall have been actually enjoyed 
" by any person claiming right thereto, without interruption, for 
" the full period of twenty years, shall be defeated or destroyed, by 
" shewing only that such way, or other matter, was first enjoyed at 
any time prior to such period of twenty years ; but nevertheless, 
such claim may be defeated in any other way, by which the 
same is now liable to be defeated : And where such way, or other 
" matter as therein last before mentioned, shaU have been so en- 
** joyed as aforesaid, for the full period of forty years, the right 
" thereto shall be deemed absolute and indefeasible ; unless it shall 
" appear that the same was enjoyed by some consent or agreement, 
" expressly given or made for that purpose, by deed or writing." • 
For claim to use That <' when the access and u^ of light to and for any dwell- 
^ '^ * '* ing house, work-shop, or other building, shall have been actually 

** enjoyed therewith for the fiill period of twenty years, without 
** interruption, the right thereto shall be deemed absolute and in- 
** defeasible, any local usage or custom to the contrary notwith- 
** standing, unless it shall appear that the same was enjoyed by 
** some consent or agreement, expressly made or given for that 
" purpose, by deed or writing."** 
Periods of limiu That " each of the respective periods of years thereinbefore 
reckoned. " mentioned shall be deemed and taken to be the period next be- 

** fore some suit or action, wherein the claim or matter to which 

• § 2. MS- 
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" such period may relate^ shall have heen, or shall he brought into Chap. I. 
question ; and that no act, or other matter, shaU be deemed to What shnll not 



« 



be an interruption, within the meaning of this statute, unless ^^r^t^n*** 
" the same shall have been, or shall be submitted to or acquiesced 
** in, for one year after the party interrupted shall have had, or 
" shall have notice thereof and of the person making, or autho* 
" rising the same to be made."* 

That " in all actions upon the case^ and other pleadings, wherein Right, bow at 
" the party claiming may now by law allege his right generally, am^n'aciions' 
" without averring the existence of such right from time imme- "pon the cue, 
" morial, -such general allegation shall still be deemed sufficient ; 
'* and if the same shall be denied, all and every the matters in this 
** act mentioned and provided, which shall be applicable to the 
" case, shall be admissible in evidence, to sustain or rebut such 
** allegation : And that in all pleadings to actions of trespass, and In pleadings to 
'^ in all other pleadings, wherein, before the passing of this act, it Lg^"^^ 
** would have been necessary to allege the right to have existed 
" from time immemorial, it shall be sufficient to allege the enjoy- 
" ment thereof as of right, by the occupiers of the tenement in 
" respect whereof the same is claimed, for and during such of the 
" periods mentioned in this act, as may be applicable to the case, 
** and without claiming in the name or right of the owner of the 
*< fee, as is now usually done ; and if the other party shaU intend 
" to rely on any proviso, exception, incapacity, disability, contract, 
** agreement, or other matter thereinbefore mentioned, or on any 
" cause or matter of &ct, or of law, not inconsistent with the 
** simple &ct of enjoyment, the same shall be speciaUy alleged and 
" set forth, in answer to the allegation of the party claiming, and 
** shall not be received in evidence, on any general traverse or 
" denial of such allegation."^ 

That *' in the several cases mentioned in and provided for by this Restriction of 
" act, no presumption shall be allowed or made in favour or sup- be^^lowed'in*^ 

" port of any claim, upon proof of the exercise or enjoyment of «upport of 

clanns* 
** the right or matter claimed, for any less period of time or num- 

'* her of years, than for such period or number mentioned in this 

" act, as may be applicable to the case, and to the nature of the 

" claim."* 
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Proviso for in- «« Provided, that the time during which any person, otherwise 

" capable of resisting any claim to any of the matters before men- 
*' tioned, shall have been, or shall be, an infant, idiot, non compos 
** mentis, ferae covert, or tenant for life, or during which any action 
*' or suit shall have been pending, and which shall have been dili- 
" gently prosecuted, until abated by the death of any party or 
" parties thereto, shall be excluded in the computation of the pe- 
" riods thereinbefore mentioned, except only in cases where the 
" right or claim is thereby declared to be absolute and inde- 
" feasible."* 

When land, or " Provided always, that when any land or water, upon, over or 

water, shall have .. « i.» v \. *.i. • ^ * 

been held for "®™ which any such way, or other convenient water-course, or 

tenn of life, &c. •< use of water, shall have been, or shall be, enjoyed or derived, 

" hath been, or shall be, held under or by virtue of any term of 
** life, or any term of years exceeding three years from the grant- 
*' ing thereof, the time of the enjoyment of any such way, or 
** other matter as therein last before mentioned, during the con- 
*' tinuance of such term, shall be excluded in the computation ot 
'' the said period of forty years, in case the claim shall, within 
three years next afler the end or sooner determination of such 
term, be resisted by any person entitled to any reversion, ex- 
•* pectant on the determination thereof."'* 
Act not to ex- The above act does not extend to Scotland, or Ireland ; ^ and 
oTlr^i^*^"^ was limited to commence on the first day of Michaelmas term 

Stat 2 & s W. By the statute 2 & 3 W. IV. c. 100., for shortening the time re- 
for 'shortening quired in claims of modus decimandi, or exemption from or dis- 

the time re- charge of tithes, reciting that whereas the expence and inconve- 

quired in claims . ^ . . . . 

of modus ded- nience of suits instituted for the recovery of tithes, might and 

mandi, &c. ought to be prevented, by shortening the time required for the 

valid establishment of claims of a modus decimandi, or exemption 

What prescrip- from or discharge of tithes ; it is enacted, that '* all prescriptions 

tions, and claims ^ji* /•x» jj«j* /»^ 

oi modus ded- ^^" claims of or for any modus dectmandi, or of or to any exemp- 
mandit or ex- « tion from or discharge of tithes, by composition real or other- 

emptionfrom .in. 

tithes, to be valid " wise, shall, in cases where the render of tithes in kind shall be 

" hereafter demanded by our lord the king, his heirs or suc- 
'* cessors, or by any Duke of Cornwall, or l)y any lay person, (not 
" being a corporation sole,) or by any body corporate of many, 

» 5 7. « § 9. 
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in law. 
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*^ whether temporal or spiritual, be sustained, and be deemed good Chap. I, 
'* and valid in law, upon evidence shewing, in cases of claim of a 
" modus decimandiy the payment or render of such modus, and in 
'* cases of claim to exemption or discharge, shewing the enjoyment 
** of the land, without payment or render of tithes, money, or 
"other matter in lieu thereof, for the full period of thirty years 
'* next before the time of such demand ; unless, in the case of claim 
" of a modus decimandi, the actual payment or render of tithes in 
kind, or of money, or other thing differing in amount, quality, or 
quantity, from the modus claimed, or, in case of claim to exemption 
" or discharge, the render or payment of tithes, or of money or 
" other matter in lieu thereof, shall be shewn to have taken place 
" at some time prior to such thirty years, or it shall be proved that 
" such payment, or render of modus, was made, or enjoyment had, 
" by some consent or agreement, expressly made or given for that 
** purpose, by deed or writing : And if such proof in support of the 
" claim shall be extended to the fuU period of sixty years next be- 
" fore the time of such demand, in such cases the claim shall be 
** deemed absolute and indefeasible, unless it shall be proved that 
** such payment, or render oT modus, was made, or enjoyment had, 
" by some consent or agreement, expressly made or given for that 
" purpose, by deed or writing. And where the render of tithes in kind In case of cor- 
" shall be demanded by any archbishop, bishop, dean, prebendary, ^^ °" *° *' 
" parson, vicar, master of hospital, or other corporation sole, whe- 
*' ther spiritual or temporal, then every such prescription or claim 
" shall be valid and indefeasible, upon evidence shewing such pay- 
" ment, or render of modus, made, or enjoyment had, as is herein- 
" before mentioned, applicable to the nature of the claim, for and 
" during the whole time that two persons in succession shall have 
" held the office or benefice, in respect whereof such render of 
" tithes in kind shall be claimed, and for not less than three years 
" after the appointment and institution or induction of a third 
" person thereto : Provided always, that if the whole time of the Proviso. 
'* holding c^ such two persons shall be less than sixty years, then 
it shall be necessary to shew such pa3rment, or render of modus, 
made, or enjoyment had, (as the case may be,) not only during 
" the whole of such time, but also during such further number of 
" years, either before or afler such time, or partly before and 
" partly afler, as shall, with such time, be sufficient to make up the 
full period of sixty years, and also for and during the further 
period of three years afler the appointment and institution or 
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What composi- 
tions for tithes 
shall be con- 
sidered valid. 



The act not 
available, in any 
suit now com- 
menced, &c. 



To what cases 
this act shall not 
extend. 
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induction of a third person to the same office or benefice ; unless 
it shall be proved that such payment, or render of modus^ was 
made, or enjoyment had, by some consent or agreement, expressly 
made or given for that purpose, by deed or writing."* 
That " every composition for tithes, which hath been made or 
confirmed by the decree of any court of equity in England^ in a 
suit to which the ordinary, patron, and incumbent were parties, 
and which hath not since been set aside, abandoned, or departed 
from, shall be, and the same is thereby confirmed, and made valid 
in law : And that no modtis, exemption, or discharge, shall be 
deemed to be within the provisions of this act, unless such mo* 
duSf exemption, or discharge, shall be proved to have existed, 
and been acted upon, at the time of, or within one year next 
before the passing of this act."^ 

** Provided always, that this act shall not be prejudicial or avail* 
able, to or for any plaintiff or defendant, in any suit or action, rela- 
tive to any of the matters before mentioned, now commenced, or 
which may be hereafter commenced, during the present session 
of parliament, or within one year from the end thereof.''^ 
*^ Provided also, that this act shall not extend or be applicable 
to any case where the tithes of any lands, tenements, or heredita- 
ments, shall have been demised by deed, for any term of life, or 
number of years, or where any composition for tithes shall have 
been made by deed or writing, by the person or body corporate 
entitled to such tithes, with the owner or occupier of the land, for 
any such term or number of years, and such demise or composition 
shall be subsisting at the time of the passing of this act, and where 
any action or suit shall be instituted for the recovery or enfor- 
cing the payment of tithes in kind, within three years next afler 
the expiration, surrender, or other determination of such demise 
or composition."** 



■ § 1. • § 2. 

^ § S. After the passing of this act, 
a great number of suits were instituted 
fur the recovery of tUhes, under the ap- 
prehension, on the part of the plaintifis, 
that they would be precluded thereby 
from recovering the tithes to which they 
claimed to be entitled, unless they pro- 
secuted their claims within the period 
limited by the act : And it being con* 



sidered, that it would be of great advan- 
tage to the country at large, that such ac- 
tions or suits should not be further pro- 
ceeded with, a bill was, during the last 
session of parliament, brought into the 
House of Commons, but not passed, for 
suspending the proceedings in such suits, 
until the end of the next session, or until 
parliament should otherwise direct. 
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That '' where any lands or tenements shall have been, or shall be Time during 

" held or occupied by any rector, vicar, or other person entitled to J^^held^b*^' ^\^ 

" the tithes thereof, or by any lessee of any such rector, vicar, or sons entitled to 

" Other person, or by any person compounding for tithes with any ^ y^ excluded ' 

** such rector, vicar, or other person, or by any tenant of any such ^" ^^^ computa- 
tion under this 
*' rector, vicar, or other person, or of any such lessee or com- act. 

" pounder, whereby the right to the tithes of such lands or tene- 

" ments may have been or may be, during any time, in the oc- 

*' cupier thereof, or in the person entitled to the rent thereof, 

"the whole of every such time and times shall be excluded in 

^ the computation of the several periods of time thereinbefore 

" mentioned." * 

And that " the time during which any person, otherwise capable Also the time 

^ . . 1 . /» 1 * /• • 1 during which 

" of resisting any claim to any of the matters before mentioned, any person, capa- 
" shall have been or shall be an infant, idiot, Tian compos mentis, ^^® of resisting 

-^ ^ any claim, shall 

*' feme covert, or lay tenant for life, or during which any action or be an in&nt, &c. 

'* suit shall have been pendmg, and which shaU have been dili- 

" gently prosecuted, until abated by the death of any party or 

'' parties thereto, shall be excluded in the computation of the 

** periods thereinbefore mentioned, except only in cases where 

'^ the right or claim is thereby declared to be absolute and inde- 

" feasible." ^ 

And it is thereby further enacted, that '*in all actions and suits to What it shall be 
** be commenced after this act shall take effect, it shall be sufficient j^^^^ ;„ ^^.tions 
" to allege that the modus, or exemption or discharge claimed, was commenced un- 
*' actually exercised and enjoyed for such of the periods mentioned 
'* in this act, as may be applicable to the case ; and if the other 
" party shall intend* to rely on any proviso, exception, incapacity, 
'' disability, contract, agreement, deed, or writing therein men- 
^ tioned, or any other matter of fact, or of law, not inconsistent 
** with the simple fact of the exercise and enjoyment of the matter 
*' claimed, the same shall be specially alleged and set forth in an- 
*' swer to the allegation of the party claiming, and shall not be 
" received in evidence, on any general traverse or denial of the 
" matter claimed."*' 

That " in the several cases mentioned in and provided for by this No presumption 
*' act, no presumption shall be allowed or made, in favour or sup- ^^t of any 
" port of any claim, upon proof of the exercise or enjoyment of the ^^""' ^^^ ^^ 

Me. 
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less perioH than " right or matter claimed, for any less period of time or number of 

mentioned in , "^ * 

the act. " years than for such period or number mentioned in this act as 

*^ may be applicable to the case, and to the nature of the claim." * 
Act to extend to " Provided also, that this act shall not extend to Scotland, or /re- 



(C 



Limitation of Having thus stated the law, as it now stands, with regard to the 

limitation of actions, entries, and distresses, relating to real property ; 
and, as connected therewith, the provisions of the statutes % 8c S 
W. IV. c. 71, for shortening the time of prescription in certain 
cases, and 2 & 3 W. IV. c. 100, for shortening the time required 
in claims of modus decimandi, or exemption from or discharge of 
tithes, it will next be proper to take a view of the alterations 
which have been made in the law respecting the limitation of per^ 
sonal actions ; and to shew what evidence is required of a new or 
confinuing contract, and to prove that the action was commenced 
in due time, so as to prevent the operation of the statutes of limit- 
ations. 

By Stat 21 Jac By the Statute 21 Jac. I. c. 16. § 3k it is enacted, that " all ac- 

I. C. 16* 53. -i* « y»»oi- 

" tions of trespass quare clausum fregti^ &c., detinue^ trover, and 
replevin^ for taking away goods and cattle ; all actions of account^ 
and upon the case, other than such accounts as concern the trade 
" of merchandize between merchant and merchant, their factors 
" or servants ; all actions of debt, grounded upon any lending or 
contract without specialty, or for arrearages of rent ; and all ac- 
tions of assauUy menace, battery, wounding, and imprisonment, 
*' shall be commenced and sued within the times hereinafter ex- 
" pressed, and not afler ; that is to say, the said actions upon the 
** case, (other than for slander^ account, trespass quare clausum 
"/regit, &c., debt, detinue, and replevin, within six years next after 
*' the cause of such actions or suit, and not after ; actions of a#- 
" sault, and battery, wounding, and* imprisonment, within four 
" years ; and actions upon the case for words, within two years. 
" next after the words spoken, and not after." 
Savings for in- This Statute, which contained the usual savings for infants, femes 
^ ^ coverty and persons non compos mentis, imprisoned, or beyond the 

To what actions seas, was confined to the particular actions enumerated therein* 
^ and did not extend to actions of covenant, or debt on specialty, or 

■ § 8. * S ». 
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other matter of a higher nature ; but only to actions of debt upon Chap. !• 

a lending or contract without specialty, or for arrearages of rent 

reserved on parol leases ', &c. A scire facias also, being founded 

on matter of record, was not within the statute \ But now, by Limitation of 

the late act for the further amendment of the law, &c. (3 & 4 W. ^^ speciaki^ 

IV. c. 42 ^) ** all actions of debt for rent upon an indenture of de- ^^ ^7 »^*' * * 

4 W, IV. c. 42. 
'* mlse, all actions of covenant or debt upon any bond or other § s/ 

" specialty, and all actions of debt or scire facias upon any recog- 

** nizance, and also all actions of debt upon any award, where the 

** submission is not by specialty, or for way fine due in respect of 

<< any copyhold estates, or for an escape, or for money levied on 

*^ any fieri facias, and all actions for penalties, damages, or sums 

" of money, given to the party ^rtet;e(f, by any statute now or here- 

" after to be in force, that shall be sued or brought at any time 

" after the end of the present session of parliament, shall be com- 

'* menced and sued within the time and limitation hereinafter ex- 

" pressed, and not after ; that is to say, the said actions of debt 

" for rent upon an indenture of demise, or covenant or debt upon 

" any bond or other specialty, actions of debt or scire facias upon 

" recognizance, within ten years after the end of the then present 

'' session, or within twenty years after the cause of such actions or 

*' suits, but not after ; the said actions by the party grieved, one 

" year after the end of that present session, or within two years 

" after the cause of such actions or suits, but not after ; and the 

" said other actions, within three years after the end of that pre- 

*' sent session, or within six years after the cause of such actions 

" or suits, but not after : Provided, that nothing therein contained 

" shall extend to any action given by any statute, where the 

** time for bringing such action is, or shall be, by any statute speci- . 

" aUy limited." 

And it is thereby further enacted, that " if any person or persons, Remedy for in- 

" that is or are or shall be entitled to any such action or suit, or to y\r^^ 

" such scire facias, is or are, or shall be at the time of any such 

" cause of action accrued, within the age of twenty-one years, feme 

covert, non compos mentis, or beyond the seas, then such person or 

persons shall be at liberty to bring the same actions, so as they 

" commence the same within such times, after their coming to or 

* Tidd Pmc, 9 Ed. 15, 16. and see v. Harridge, 2 Wms. Saund. 5 Ed. 66. 
Freeman v, Stacy, Hut. 109. Jones v. ^ § S. and see 3 Rep. C. L. Com. 16. * 

Pope, ] Wms. Sauad. 5 Ed. S8. Hodsden 7S. 
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Absence of de- 
fendants beyond 
the seas provided 
for. 



Promo in case 
of acknowledg- 
ment in writing, 
or by part pay> 
nient, &c. 



Limitation of 
actions, after 
judgment or 
outlawry re- 
versed. 
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** being of full age, discovert, of sound memory, or returned from 
" beyond the seas, as other persons, having no such impediment, 
" should, according to the provisions of that act, have done *: And 
" that if any person or persons, against whom there shall be any 
" such cause of action, is or are, or shall be, at the time of such 
'' cause of action accrued, beyond the seas, then the person or per* 
" sons entitled to any such cause of action, shall be at liberty to 
" bring the same against such person or persons, within such 
times as are before limited, after the return of such person or 
persons from beyond the seas."* 

" Provided always, that if any acknowledgment shall have been 
made, either by writing, signed by the party, liable by virtue of 
" such indenture, specialty, or recognizance, or his agent, or by 
** part payment or part satisfaction, on account of any principal or 
** interest being then due thereon, it shall and may be lawful for 
** the person or persons entitled to such actions, to bring his or 
'* their action for the money remaining unpaid, and so acknowledged 
" to be due, within twenty years after such acknowledgment by writ- 
" ing, or part payment or part satisfaction, as aforesaid ; or in case 
the person or persons entitled to such action shall, at the time of 
such acknowledgment, be under such disability as aforesaid, or 
" the party making such acknowledgment be, at the time of mak- 
ing the same, beyond the seas, then within twenty years after such 
disability shall have ceased as aforesaid, or the party shall have 
" returned from beyond seas, as the case may be ; and the plain- 
" tiff or plaintiiFs in any such action or^ any indenture, specialty or 
" recognizance, may, by way of replication, state such acknow- 
** ledgment, and that such action was brought within the time 
" aforesaid, in answer to a plea of this statute." ^ 

" Nevertheless, if, in any of the said actions, judgment be 
" given for the plaintiff, and the same be reversed by error, or a 
verdict pass for the plaintiff, and, upon matter alleged in arrest 
of judgment, the judgment be given against the plaintiff, that 
*^ he take nothing by his plaint, writ, or bill, or if, in any of the said 
" actions, the defendant shall be outlawed, and shall after reverse 
** the outlawry, that in all such cases, the party plaintiff, his exe- 
" cutors or administrators, as the case shall require, may com- 
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73. 



' § 5. and see S Hep. C. L. Com. 16* 



Sict in prmted copy of act, instead 73. 



LIMITATION OF PERSONAL ACTIONS. 



45 



M 



4C 



** mence a new action or suit, from time to time, within a year after Chap. I. 
'' such judgment reversed, or such judgment given against the 
'' plaintiff, or outlawry reversed, and not after." * 

The statute %\ Jac, I. c. 16. was extended to persons in Scot- Stat 21 Jac, I. 
land; so that if a plaintiff or defendant resided there, he must have lo Scotland, 
sued, or been sued, within the time limited by the statute. ^ And No pan of the 
now, by the late act for the further amendment of the lawS &c ^"*^ now deemed 
"no part of the united kingdom of Great Britain and Ireland^ beyond the seas. 

nor the islands of JIfan, Guemseyy Jersey^ Alderney^ and Sark^ 

nor any islands adjacent to any of them, being part of the do- 
" minions of his Majesty, shall be deemed to be beyond the seas, 
" within the meaning of that act, or of the 21 Jac. I. c. 16." 

In order to prevent the operation of the statutes of limitations. Means of pre^ 
it is in general necessary for the plaintiff to prove that the action ^on'of sutotes 
was commenced in due time after the cause of it originally ac- of limitations. 
crued, or was subsequently admitted to continue. Two questions, 
therefore, frequently occur on these statutes; 1st, what shall be 
deemed sufficient evidence of a new or continuing contract, so as 
to prevent the operation of them ; and, secondly, at what time the 
action may be said to have been commenced. 

It was formerly holden, that a bare acknowledgment of a debt Aclmowledg- 
by the defendant, and that of the slightest nature, within six years ^^ suffidenr 
before the commencement of the action, was sufficient to prevent ^^^^^^ ^'^ 
the operation of the statute of limitations ^ : but, from more recent 
cases ^ it seems that, in order to take a case out of the statute, it 
is necessary to prove an actual promise by the defendant, or an 
absolute and unqualified acknowledgment, from which a promise 
may be inferred, to pay the debt, as stated in the declaration ; 
and if the promise was conditional, that the condition was per^ 
formed before the bringing of the actioi^. 



purpose. 



• $ 6. and see 3 Rep. C. L. Com. 16. 
•7S. 

^ Tidd JVar. 9 Ed. 16. and see King v. 
Walker, I Blae. Rep. 286. Du Bdloix 
c Lord Waterpuk, I Dowl. & R. 16. 

• 8 & 4 W. IV. c. 48. § 7. 
< Tidd Prac. 9 Ed. 22, &c. 

• A*Court V. Cross, 8 Bing. 329. 
SSI. TuUock V. Dunn, Ry. & M. 416. 
per AbhoU, Ch. J. M'Culloch v. Dawes, 
9 Dowl & R. 40. Ayton v. Bolt, 12 



Moore, S05. 4 Bing. 105. S. C Tan- 
ner v. Smart, 6 Barn. & C. 60S. 9 
DowL & R. 649. S. C. Brydgei v, 
Plumptre, 9 Dowl. & R. 746^ Pierce v. 
Brewster, 12 Moore^ 516. Gould tx. 
Shirley, 2 Moore & P. 681. Haydon 
{or Eden) v. Williams, 4 Moore & P. 
811. 7 Bing. 168. S. CLang v, Mac 
kenzie, 4 Car. & P. 463. per Tindal^ 
Ch. J. Bealey v. Greenslade, 1 Price N. 
R. 144. 2.Croinp. & J. 61. S. C. 
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By lUL 9. Geo, 
IV. c 14. 



In actions of 



be deemed suffi- 
cient, unless it 
be in writing, or 
by part pay- 
ment. 



Case of Joint 
contractors. 



Before the making of the statute 9 Geo. IV. c. 14. (Ld. Ten^ 
terdefCs act,) various questions had arisen, in actions founded on 
simple contract, as to the proof and effect of acknowledgments and 
promises offered in evidence, for the purpose of taking cases out 
of the operation of the enactments of the statute 21 Jcic. I. c. 16. 
§ d. *; and it being deemed expedient to prevent such questions, and 
to make provision for giving effect to the said enactments, and to the 
intention thereof, it was enacted by the above statute, (9 Geo. IV. c. 
14.) that " in actions of deht^ or upon the cttscy grounded upon any 
debt, or upon the « simple contract, no acknowledgment or promise, by words only, 
ledgment shall *< shaU be deemed sufficient evidence of a new or continuing contract, 

" whereby to take any case out of the operation of the said enact- 
*' ments, or either of them, or to deprive any party of the benefit 
<* thereof, unless such acknowledgment or promise shall be made 
" or contained by or in some writings to be signed by the party 
" chargeable thereby ; and that where there shall be two or more 
" joint contractors, or executors or administrators of any contrac- 
" tor, no such joint contractor, executor or administrator, shall 
** lose the benefit of the said enactments, or either of them, so as 
'' to be chargeable in respect or by reason only of any written ac- 
" knowledgment or promise, made and signed by any other or 
'' others of them : Provided always, that nothing therein contained 
OT^inter^t"*^ " ®^*^^ ^^^ ^^ **^® away, or lessen the effect of any payment of any 
Plaintiff thouffh " principal or interest, made by any person whatsoever : Provided 
barred as to one « also, that in actions to be commenced against two or more such 

or more Joint 

contractors, may '' joint contractors, or executors or administrators, if it shall ap- 

<< pear at the trial, or otherwise, that the plaintiff*, though barred 

'* by either of the therein recited acts, or that act, as to one or 

" more of such joint contractors, or executors or administrators, 

'' shall nevertheless be entitled to recover against any other or 

" others of the defendants, by virtue of a new acknowledgment or 

" promise, or otherwise, judgment may be given, and costs allowed 

" for the plaintiff*, as to such defendant or defendants against 

'' whom he shall recover, and for the other defendant or defend- 

" ants against the plaintiff!" ^ 

And it is thereby further enacted, that <' if any defendant or 

" defendants, in any action on any simple contract, shall plead any 

'' matter in abatement, to the effect that any other person or 

" persons ought to be jointly sued, and issue be joined on such 

■ Anu, iS. » § 1. 
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plea, and it shall appear at the trial that the action could not, by Chap. I. 

reason of the said recited acts, or this act, or of either of them, 
^ be maintained i^ainst the other person or persons named in such 

plea, or any of them, the issue joined on such plea shall be 

found against the party pleading the same." * 

In order to prove the payment of interest, or a part of the Indorsement of 
principal, an indorsement made by the obligee upon the bond missory notes, 
within fwen/v years, was formerly allowed to be evidence''; but &c. when not ad- 

" " " ^ ' missible in evi- 

an indorsement made afler the presumption had taken place, was dence. 

not idmissible^: And now, by the statute 9 (xeo. IV. c. 14.^ 

" no indorsement or tnentarandum of any payment, written or made 

" after the time appointed for that act to take effect, upon any 

" promissory note, bill of exchange, or other writing, by or on the 

'^ behalf of the party to whom such payment shall be made, shall 

*' be deemed sufficient proof of such payment, so as to take the 

" case out of the operation of either of the said statutes." And, Simple contract 

by another clause of the same statute \ the said recited acts, and ^^ a^off 

" that act, shall be deemed and taken to apply to the case of any • 

*' debt on simple contract, alleged by way of set off, on the part of 

" any defendant, either by plea, notice, or otherwise." 

This statute was limited to commence and take effect on the first Commencement 
day o£ January 1829 •: And it was holden, that the first section of "^ ^P^n^t^on ^^ 
the statute had a retrospective operation, and applied to parol ac- 
knowledgements made before its provisions came into eflfect, 
although such acknowledgments were made, and the action brought 
thereon, before the commencement of the act ^ 

Simse the making of this statute, it was determined, in a case Decisions 
where the defendant, by letter, had admitted a balance to be due, 



'$8. 

* Tidd Frac. 9 Ed. 19. 

• S s. M *. 

•$10. 

^ Billiard v, Lenard, 1 Moody & M. 
297. jKr Ld. Tenierdenj Ch. J. An- 
mD v. Ansdl* S Car. & P. 663. 1 
Hoodj & M. 299. S.C. per lA. Ten^ 
krioh Ch. J. Towler v. Chatterton, 3 
Moore & P. 619. 6 Bing. 258. Wilk. 
Stat lira. 146. S. C. and see Amner 
«. Cattell, 5 Bing. S06. 2 Moore & P. 
^7. S. C. 3 Car. & P. 564. (6.) 1 



Moody & M. 299, 300. m nofic WUk. 
Stat. Lim. 143, &c. S. C. Locldey v. 
Maund, 2 Leg. Obs. 285, 6. in Chan. 
But the suth section of the above statute^ 
as to representations of character, not 
having a retrospective operation, it has 
been holden, that an action commenced 
before the first of January 1829, but 
tried after that day, on such a represent- 
ation, made by parol before the passing 
of the statute, is maintainable. Fellowea 
o. Williamson, 1 Moody & M^ 306. fier 
Ld. TefUerdtn^ Ch. J. 
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Chap. I. without stating the amount, that this would take the case out of the 
statute of limitations, so as to entitle the plaintiff to nominal da- 
mages \ But where letters had heen written by the defendant to 
a friend of the plaintiff^ stating that the plaintiff^s claim, with that 
of others, should receive that attention which, as an honourable 
man, the defendant considered them to deserve, and that it was 
his intention to pay them, but he must be allowed time to arrange 
his affairs, and if he were proceeded against, any exertion of his 
would be rendered abortive ; this was holden not to be an un- 
qualified acknowledgment, from which the court could imply a 
sufficient promise to pay, to take the case out of the statute \ So 
where a defendant, by a deed, reciting that he was indebted to the 
plaintiff and others, assigned his property to the plaintiff, in trust 
to pay all such creditors as should sign the schedule of debts 
annexed, provided that if all did not sign, the deed should be 
void, but the plaintiff never signed, nor was the amount of his 
debt stated ; the court held, that this was not a sufficient acknow- 
ledgment, to take the plaintiffs debt out of the statute of limit- 
ations, although it was admitted orally, that he had but one debt ^: 
And a verbal acknowledgment of the payment of pari of a debt, 
within six years, is not sufficient for that purpose^: But where a 
vn-itten promise to pay a debt, barred by the statute of limitations, 
has been lost, oral evidence of the contents of the writing may be 
given ®. And where an administratrix sued for a debt due to the 
intestate, and it appeared that the debt accrued more than six 
years before the commencement of the action, but that, within six 
years, the defendant and the agent of the administratrix went 
through the account together, and struck a balance, which the 
defendant promised to pay, as soon as he could ; it was holden, 
that, though the promise was not in writing, the administratrix 
was entitled to recover, on an account stated with her, and that the 
statute of limitations was no bar ^. 

* Dickenson v. HatBeld, 5 Car.& P. ^ Kennett v. Milbenk, 8 Btng. 38. 1 

46. 8 Moody & M. Ul. S. C. Moore & S. 102. S. C 

^ Fearn v. Lewis, 4 Moore & P. 1. 6 * Willis p. Newham, 8 Younge & J. 

Bing. 349. 4 Car. & P. 173. S. C and 618. 

tee Coiy o. Bretton, 4 Car. & P. 462. « Haydon (or Eden) v. Williams, 4 

per TindtU, Cb. J. Brigstocke v. Smith, Moore & P. 81 1. 7 Bing. 163. S. C. 

1 Cromp. & M. 463.; but see Evans v. ' Smith v. Forty, 4 Car. & P. 126. 

Heathcote, 1 Leg. Obs. 398. K. B. ;«r Vaughan, B. 



LIMITATION OF PERSONAL ACTIONS. 



49 



The payment, within six years, of interest due upon a note beyond jn action on 
that period, where the note remains in the hands of the payee, is P*'o»"»"o'y no^c. 
sufficient to take the case out of the statute of limitations * ; and 
an acknowledgment, or payment of interest, by one of several 
drawers of a joint and several promissory note, will take the 
case out of the statute, as against any of the other drawers^ in a 
separate action on the note against him ^: And the statute 9 Qeo. 
IV. c 14, § 1, has not altered the law in this respects So, 
in a joint action against several drawers of a promissory note, 
it was formerly holden, that an acknowledgment within six years, 
by one of them, would revive the debt against another, although 
the latter had made no acknowledgment, and only signed the 
note as a surety \ And where A. and B. had given a joint pro- 
missory note for £600 to C ; an account, in which B.^ as between 
himself and C, gave credit for interest upon a sum of £600, was 
deemed evidence, in an action by C. against A. and B,^ to take the 
case out of the statute of limitations ^ 

When there are several items in an account, some of which When there are 
lecmed within the last six years, and others beyond that period, ^u'nts.*°" 
the statute of limitations will be a bar to the recovery of the latter 
items; and the former will not take the case out of the statute of 
limitations, unless the account is mutual, or the items are so con- 
nected together, as necessarily to form the subject of one action : 
Therefore, where the plaintiff, a proctor, sued the defendant for 
the amount of his bill, which was principally for work done in 
proaecuting an appeal to judgment, more than six years before the 
commencement of the action ; but after the judgment, a communi- 
cation had been made by the adverse party to the plaintiff, as 



* Beaky v. Greenslade, 1 Price, 
N. B. 144. 2 Cromp. & J. 61. 2 Tyr. 
Rep. 121. S. C. 

^ ^Vhitcomb p. Whiting, Doug. 652, 
S. Burleigh v. Stott, 8 Bam. & C. S6. 
8 Man. & R. 93. S. C. Chippendale v. 
Tbiixston, 4 Car. & P. 98. 1 Moody & 
K ill, S. C per Parkcy J. Pease v. 
Hirtt, 10 Bam. & C. 122. 5 Man. & 
R. 88. S. C Wyatt v, Hodaon, 8 Bing. 
^. and see Fenton v. White, 1 Leg. 
Obi. 8SS. per Garrow, B. 

* Chippendale v. Thurston, 4 Car. & 



P. 98. 1 Moody & M. 411. S. C. per 
Parke, J. In ibis case, the* interest was 
one of the items in an account, of which 
the party had paid the balance; which 
was ruled to be a sufficient payment of 
interest: but see Willis v. Newham, S 
Younge & J. 618. 

^ Tldd Prac. 9 Ed. 23.; but the law in 
this respect is now altered, by the statute 
9 Geo. IV. c. 14. jijUe, 46. 

* Manderston v. Robertson, 4 Man. 
& R. 440. and see id. 447. (a.) 
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Chap. I. 



Means of com- 
roencing actions, 
fonnerly neces- 
sary, to take 
case out of the 
statute 



Abolished by 
sUt. 2 W. IV. 
C.S9. 



proctor, and attended to by him, respecting the costs, within tiz 
years, and an item^ in respect of this transaction, was added to the 
plaintifTs bill ; the court held, that the latter item did not take the 
case out of the statute of limitations \ But if there be a mutual 
account of any sort between the plaintiff and defendant, for any 
item of which credit has been given within six years, that is evi- 
dence of an acknowledgment of there being such an open account 
between the parties, and of a promise to pay the balance, as to 
take the case out of the statute ^. 

. In order to shew that an action was commenced in due time, so 
as to take the case out of the statute of limitations, it was fonnerly 
necessary to sue out an original writ, in the King's Bench or 
Common Fleas, which was the only mode of proceeding against 
ji^ers of the realm, corporations^ or hundredors ^ ; or to sue out a 
bill of Middlesex or latitat, in the King's Bench, or capias quare 
clausumfregit in the Common Pleas, which was as effectual for this 
purpose as an original writ ^: and suing out a testatum capias ad 
respondendum was a good commencement of an action by original^. 
In the Exchequer, it was necessary to sue out a venire facias, 
subpcena, or quo miiuu capias ad respondendum *. In actions against 
members of the House of Commons, an original writ must have 
been sued out at common law, or a hiU filed since the statute 12 
& 13 W. III. c. 3. § 2 '. In actions at the suit of attomies, it was 
usual to sue out an attachment of privilege, in the King's Bench s, 
or Conomon Pleas ^ ; or venire facias, or capias of privilege, in the 
Exchequer': and a bill must have been filed against attomies \ 
or prisoners in actual custody of the marshal K But now, by the 
Uniformity of Process act"", the above means of commencing per- 
sonal actions in the superior courts of law at Westminster, as well 
as the distinctions between proceedings by original writ and by 



* Rothery v. Munnings, I Banu &' 
Ad. 15. 

^ Tidd Prac, 9 Ed. 24. And for cases 
of promises or acknowledgments, before 
Lord TetUerden^t act, and when th^ 
were sufficient, or not, to take the case out 
of the statute of limitations, see id, 22, 
&c S Chit. Blac Com. 906. (a.) & 
Wilk. Stot, Lim. Chap. IV. V. VI. 
VII. 



' TiddP^c9Eil02. 
•» Id. 27. 

* id, 166. 

' Id. 116, &c 
■ Id.S}9. 
^ Id, S20. 

* Id, 92. 321. 

k Id, 92. S21. 323, 325. 
1 Id, 91. 353, &c. 
" 2 W. IV. c. 39. 
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bill, are abolished; and writs o£ summons, capias, and detainer, are Writs sufasti- 

substituted in lieu thereof, and declared to be the only writs for ^„^l 

the commencement of personal actions, in any of t^e courts afore- . 

said, in the cases to which such writs are applicable*. The writs Wriu ofsum- 

of summons, and of capias, however, may be continued by alias ™°"* ""^^ ^'^P^ 

and pluries, as the case may require, if any defendant therein tinuedbyaOu 

named may not have been arrested thereon, or served therewith ^: " P^"^** 

But it is provided, that " ho first writ shall be available to prevent What must be 

" the operation of any statute, whereby the time for the commence- ^'reventT* ra-*° 

" ment of the action may be limited, unless the defendant shall be tion of sutute. 

" arrested thereon or served therewith, or proceedings to or toward 

" outlawry shall be had thereupon ; or unless such writ, and every 

** writ, (if any,) issued in continuation of a preceding writ, shall be 

" returned non est inventus, and entered of record S within one 

** calendar month next after the expiration thereof, including the 

** day of such expiration ; and unless every writ, issued in continu- 

^ ation of a preceding writ, shall be issued within one such calendar 

''month after the expiration of the preceding writ, and shall 

** contain a memorandum indorsed thereon, or subscribed thereto, 

" specifying the day of the date of the first writ ; and^ return to be 

" made, in bailable process, by the sheriff, or other ofHcer to whom 

'' the writ shall be directed, or his successor in office ; and in 

" process not baOable, by the plaintiff or his attorney suing out 

*' the same, as the case may be." 

This statute, however, does not extend to any cause removed into Statute does 
either of the superior courts, by writ of pone, certiorari, recorddri ijj^rior courts. 
facias loquelam, habeas corpus, or otherwise*: and therefore, if a 
plaint be levied in an inferior court in due time, and then it be re- 
moYed into the King's Bench by habeas corpus, and the plaintiff de- 
clare there de novo, and the defendant plead the statute of limit- 
ations, the plaintiff may reply, and shew the plaint in the inferior 
court, and that will be sufficient to avoid the statute ^ 



■ § 21. ** § 10. with the sherilTs return of non est m- 

• For the form of an entry of a writ ventw, and award of aliai cajnat, id. 

of ntmmom, with the return of non est § 2. 

nuenha by the plaintiff or his attorney, ' Sic, in printed copy of act, instead 

and smrd of aUas, to save the statute of of such, as in the bilL 
fiiBitationa, see Append, to Chap. {. § 1. * Stat. 2 W. IV. c. 39. $ 19. 

anl for the entry of a writ of cajtias, ' Tidd Prac Ed. 27, 8. 
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TENDER OF DEBT, &C. 



Tender of debt, 
&c. 



In money, or 
bank notes, &C 



By Stat. S & 4 
W. IV. c. 98. 



Previously to the commencement of an action, it is frequently 
advisable, as a precautionary measure % to make a legal tender of 
the debt admitted to be due, or of damages^ when allowed to be 
pleaded, as in the case of a negligent or involuntary trespass, or 
in actions against justices, &:c. 

Before the statute 8 & 4 W. IV. c. 98., the tender should re- 
gularly have been made in lawful money oi England; which is of 
two sorts, viz. English money, coined by the King's authority, or 
foreign coin, made current by his royal proclamation within the 
realm **; the latter was considered as a good tender^ : and though 
bank notes were not made a legal tender, by the statute 87 Geo. III. 
c. 45 \ yet a tender in bank of England^ or country bank notes, 
was good, unless specially objected to on that account at the 
time*. The same doctrine was applied to a draft on a banker': 
and in one case it was holden, that a tender in a Liverpool bank 
bill of exchange was good, if not specially objected to'; but, in a 
subsequent case, the tender of a Bristol bank bill was holden not 
to be good, although the party made no objection as to the form 
of the tender **. And now, by the statute 3 & 4 W. IV. c. 98. 
§ 6, it is enacted, that " from and after the 1st day o£ August 
'< 1834, imless and until parliament shall otherwise direct, a tender 
" of a note or notes of the Governor and Company of the Bank 
*' of England, expressed to be payable to bearer on demand, shall 
" be a legal tender, to the amount expressed in such note or notes, 



' This is one of the precautionary 
measures recommended to be adopted by 
Mr. OuUy, in his excellent treatise, now 
publishing, on the Practice of the Law, 
Chap. V. p. 506. ;• and see his note on 
the subject of tender, 3 Chit. Bkc. Com. 
SOS. 

»» Co. Lit. 207. 

' Wade'i case, 5 Co. 1 14. h. 

* Grigby v. Oakes, 2 Bos. & P. 526. 
and see stat 56 Geo. IIL c. 68. § 11., 
by which gold coin was declared to be the 
only legal tender. 

* Wright v. Reed, S Durnf. & £. 
55i. Brown v. Saul, 4 £sp. Rep. 267. 
per Ld. EUenborough, Ch. J. Saunders 
V. Graham, Gow, 121. per DallaSf Ch. J. 



Polglass V. Oliver, 2 Cromp. & J. 15. 
2 Tyr. Rep. 89. S. C. 

' Per BuUer, J. in Wilhy ». Warren, 
Sit. Mid. after M. T. 28 Geo. IIL K. B. 
Tidd Prac. 9 Ed. 187. (m.) 

■ Lockyer v, Jones, Peake Cas. Nl. 
Pri. 180. n. 

^ Mills c.SaiTord, teL ib, andsee PoU 
glass 17. Oliver, 2 Cromp. & J. 15. 2 
Tyr. Rep. 89. S. a And for the doc 
trine of tender in general, and in what 
cases it is, or is not allowed, at common 
law, or by statute ; at what time^ by and 
to whom, and in what manner it Should 
be made ; and when and how it should be 
pleaded, &Cn see the 1st Supplement to 
Tidd Prac, 9 Ed. p. 10, &c 
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*< and shall be taken to be valid, as a tender to such amount, for Chap. I. 

*' all sums above ^e pounds, on all occasions on which any tender 

** of money may be legally made, so long as the Bank o£ England 

*' shall continue to pay on demand their said notes in legal coin. 

" Provided always, that no such note or notes shall be deemed a 

" legal tender of payment, by the Governor and Company of the 

*' Bank of England^ or any branch bank of the said Governor and 

** Company : but the said Governor and Company are not to be- 

^ come liable, or be required to pay and satisfy, at any branch 

^ bank of the saii Governor and Company, any note or notes of 

**• the said Governor and Company, not made specially payable at 

" such branch bank ; but the said Governor and Company shall 

" be liable to pay and satisfy, at the bank of England in London^ 

^ all notes of the said Governor and Company, or of any branch 

« thereof." 



CHAP. II. 



Of the Officers en the Plea side of the Cmrt of 
Exchequer, and their Duties ; and ^^olidays, 
and Fees, &c. 

Principal officers BeFORE the Statute 2 & 3 W. IV. c. 110, the principal officers 
I^I^'^brfore' °^ ®^ ^**® ^^^ ^^ Exchequer of Pleas, were the clerk of the Pleas, 

sut s & s W. and his deputy, who was called the Master. The clerk of the 
IV. c 110. 

Pleas was appointed by the chancellor of the Exchequer for life, 

.or qvuimdiu se bene gesseritf and the deputy, or master, by the 
clerk of the Pleas. The business of the master was to take mi- 
nutes of what was done in court, draw up rules, make reports on 
matters referred to him, tax bills of costs, allow bails, and sign 
process, and judgments \ &c. The clerk of the Pleas was also, 
by virtue of his office, clerk of the Errors in the Exchequer 
Chamber ; and his duties in that character were, to allow writs of 
error, certify transcripts, attend the court of Exchequer Chamber 
when sitting, and draw up rules thereon \ ' 
By that statute. By the above statute, for the better regulation of the duties to be 

performed by the officers on the plea or common law side of the 
court of Exchequer, after reciting that an act had been passed in the 
first year of the reign of his present Majesty, intituled ' An act for 
the more effectual administration of ^ justice in England and 
Wales ; '^ and, by the said act, certain changes were made on the 
plea or conmion law side of the court of Exchequer ; and that 
fVilliam Stewart Rose Esquire then was clerk of the Pleas in the 
said court, and was lawfully entitled to execute the said office by 
himself, or his sufficient deputy, during the term of his natural 
life; and Thomas Dax Esquire, conmionly caUed the Master^ 
then was deputy clerk of the Pleas, and Stephen Richards, Kenrick 
CoUettf Edmund Walker j and George Chilton Esquires, were the four 

* Tidd Prac. 9 Ed. 58. And for an see Dax Excheq. 2 Ed. 4, Ac. 10, &c.^ 
account of the present duties of the of- >> 11 Geo, IV. A 1 W. IV. c 70. § 10. 

ficers of the court of Exchequer of Fleas, 1 4. 
and of the businesB done in that court, 
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fworn clerks in the said court ; and the said Thomas Dax^ Sle^ Chap. II. 
pken BichardSf Kenrick CoUett^ Edmund Walker^ and George Chil- 
Um^ were the five principal acting officers of the said court ; and 
that the business, in the offices on the plea or common law side of 
the said court, had greatly increased, and the same, since the pass- 
ing of the said act, had been conducted and performed by the 
said deputy clerk of the pleas, and the said four sworn clerks, but 
without any regulation as to the respective duties to be performed 
by each ; 'and many of the duties of the master had from necessity 
been performed by the sworn clerks, but without any obligation 
apon them to perform such duties ; and that it was expedient to 
apportion such business among the said officers, and to fix and 
determine the duties to be performed by them respectively ; it is There shall be 
enacted, that <* from and afler the commencement of that act, there "^cen^^he 
^ shall continue to be five principal officers on the plea side of the P^^ *^^ of the 
" said court, exclusive of the said William Stewart Rose Esquire, of the clerk of 
** the said clerk of the pleas, (whose office, when a vacancy shall ^^ ^^^^ 
** occur by his demise or otherwise, is not again to be filled up,') 
" and no more ; and that the said Thomas Dax^ Stephen Richards^ 
" Kenrick CoUett, Edmund Walker^ and George Chilton Esquiifes, 
" who had so conducted the business on the plea side of the said 
** court, and their successors, shall, from and afier the passing 
** of this act, perform the same as follows; that is to say, th^ Their duties. 
*'8aid Thomas Dax^ Kenrick CoUett, nnd Edmund Walker^ shall 
" perform the duties of master and prothonotary ; the said Stephen 
^* Richards^ the duties of clerk of the rules^ and the said George 
** Chilton the duties of filazer of the said court; and the said 
'* officers shall be styled and designated accordingly : and if any 
^ doubt or difference shall at any time arise, respecting the duties 
** to be performed by the said respective officers, the same shall 
" be sQ^ed and determined by the Lord Chief Baron, and the 
" other barons of the said court, for the time being."^ 

That ** the office of clerk of the Errors, now filled and executed Gerk of the 
" by the said Thomas Dax, shall continue to be filled and executed *"^*' 
" by him, as long as he shall be a master or prothonotary of the 
" said court, and no longer ; and the same shall always hereafler 
" be filled by the person who shall be the mentor master or pro- 
*' thonotary of the court for the time being**'^ And that '* the Attendance, and 
" said officers, and their assistants and clerks, shall give their at- ^^t^ bc"i8*dU 
•%8. bji. .54. 
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OF HOLIDAYS, &C. 



rected by the 
court 



** tendance in court or elsewhere, and shall conduct the business 
** in their several departments, at such hours, and in every respect 
** in such manner, as the said Lord Chief Baron, and other barons 
<* of the said court, shall from time to time order and direct."* 



Holidays inen» 
tioned in Etat 5 
& 6 Edw. VI. 
c. S. abolished. 



By the statute 5 & 6 Edw. VI. c. 3. certain days therein men- 
tioned, consisting principally of Saints* days, several of which 
happened in term time, were required to be kept holidays *» : But, 
by the late act for the further amendment of the law ^, &c., re- 
citing that the observance of holidays, in the superior courts of 
common law, during term time, and in the offices belonging to the 
same, on the several days oh which holidays are now kept, is very 
inconvenient, and tends to delay in the administration of justice ; 
it is enacted, that " none of the several days mentioned in the 
" said statute, shall be observed or kept in the said courts, or in 
'* the several offices belonging thereto, except SundaySj the day of 
" the nativity of our Lord, and the three following days, and 
*' Monday and Tuesday in Easter week." 



Fees of officers 
of superior 
courts. 



In treating of the fees of officers of the superior courts, it has 
been shewn, in the first Supplement to the Practice \ that by an 
act passed in the 11th year of the reign of King George the 
Fourth, and 1st year of the reign oi his present Majesty, in- 
tituled, ' An act for regulating the receipt and future appropriation 
of fees and emoluments^ receivable by officers of the superior courts 
of common law,*^ persons holding certain offices and employments 
are required to render to the commissioners, to be appointed by vir- 
tue of the said act, an account of the lawful fees and emoluments 
which have become due, in respect of such offices and employments, 
during the periods therein specified ; and such commissioners are 
thereby authorized to inquire into and examine, as well the legal- 



** For an account of the different ho- 
lidays, and when they were commanded 
or allowed to be kept, in term time or 
vacation, with the remedies for not open- 
ing the offices on other days, or refusiag 
to do business in office hours, without the 



payment of extra fees, see Udd IVtic 9 
£d. 66, &c. 

• S & 4 W. IV. c. 42. 5 4& 

^ 1 Sup. to Tidd Prac. 9 Ed. 40, &c. 

• Stat. 11 Geo. IV. & 1 W. IV. c. 
66. and see the pretmUe to stit 1 & 8 
Wi IV. c. S6. 
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ity as the amount of the fees and emoluments contained in such Chap. II. 

accounts, and are directed to ascertain the gross and net annual 

value, according to an average of ten years, of the lawful fees and 

emoluments of such offices and employments as aforesaid : But it 

heing found difficult, in many cases, to find any certain rule by 

which the legality of such fees and emoluments could be strictly 

ascertained, and it being expedient that the compensation directed 

by the said acts should be made upon equitable principles, it is What shall be 

enacted and declared by the statute 1 & 2 W. IV. c. S5.», that ^sT^itfu^i & 

" aU fees and emoluments received and enjoyed in respect of the ^ W- ^V. c 86. 

" said offices or employments, which the said commissioners shall 

** deem to be reasonable, and which shall have been received for 

"fifty years before the 24th day of Maff 1831, or which shall 

" have been uniformly received, in respect of any matter or busi- 

** ness which shall have first arisen within the said period of fifty 

" years, by authority of parliament, or other legal authority, shaU 

*' be deemed and taken to be legal fees and emoluments, within 

'* the true intent and meaning of the said act." 

And it is thereby further enacted, that ** if such commissioners If commission- 
" shall entertain any doubt as to the propriety or reasonableness a"trrhrieffalitv 
" of any such fees, or any matter connected therewith, it shall be ^^ ""Y ^ees, they 
"lawful for them to consult thereon the court or judge by whose court or judges 
" officer the same may have been received, or any one or more of ^•'^o"* 
** the judges of such court ; and such court and judges shall, and 
" are thereby required to give their or his advice and opinion, as 
" early as the same can be reasonably done ; and that the advice 
" 80 given, and the question to which it is in answer, shall be in 
" writing."^ And that " the persons holding the offices or situations Persons named 
" named in the schedule to that act annexed S shall be deemed J° jf ^^^ 
" and taken to be within the true intent and meaning of the said within themean- 
" act, and within the authority and jurisdiction of the said com- 



Ml. ' § «• 

* These persons are, the master or 
secondary of the court of King*s Bench 
at Westminster; signer of the writs in 
the lame court ; chaplain of the King's 
Bench prison; chief usher of the said 
court; under ushers and criers of the 
ame court ; keeper of WesttmsisUr hall ; 



warden of the Fleet prison ; officers of the 
revenue side of the courts of Exchequer 
at Westminster! officers acdng under 
commisaoners of assize at Nisi PriuSf 
oj/n and Urmkner^ and general gaol de- 
livery, m En^fsnd ; who held such office 
on the twetUy-fowrth day of May in the 
year of our Lord 1830. 
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Chap. II. " inissioners, who shall inquire into and report upon the value of 
" the said offices or situations."' 
Persons holdiiig By the late act for the more effectual administration of jus- 
or during ^ca^ ^^^^ ^ England and Wales \ persons holding /reeAoU ofiSces were 

sure, in the alone empowered to receive compensation from commissioners to 

courts of great ^ , ^ ' 

session of Chep- be appointed by virtue of that act ; but it being considered that 
receive com^ ^ *^® holders of such ofiSces for years, or during pleasure, were in 
pcnsaUon for justice entitled thereto, it was enacted, by the statute 1 & 2 W. IV. 

c. S5Sf that " all persons who before ihejirit day of January 1 828, 
" held offices or situations in any of the courts of great session in 
" the county of Chester, or principality of Wales, by virtue of any 
appointment theretofore lawfully made, for term of years, or 
during pleasure, shall be deemed and taken to be within the true 
" intent and meaning of the said act as above mentioned, and 
" within the jurisdiction and authority of the commissioners ap- 
** pointed by virtue of the same act." 

* Sttt]&2W. IV. cS6. §3. §«5. I Sup. to Ttdd IVac 9 Ed. 491 

» 11 Geo. IV. & 1 W. IV. c. 70. • § 4. 






CHAP. IV, V, VI, IX* 



Of the Means of commencing Personal Actions 
in the Superior Courts of Law at Westminster ; 
and of the Process therein, by Writ of Summons 
and Distringas, and the Service and Execution 
of such Process. 

Before the statute 2 W. IV. c. 39. the means of commencing Means formerly 

personal actions in the court of King's Bench, conformable to its mencing per- 

jurisdiction, weTe,Jirst, by original writ, which was three-fold: 1. !?°^ actions, in 

against common persons ' ; S. against peers of the realm, and 

members of the House of Commons ^ ; 3. against corporations % 

and hundredors^: secondly ^ by bill of Middlesex, or latitat^: 

thirdly, by attachment of privilege, at the suit of attomies, and 

officers of the court ^; and fourthly, by bill; which was of three 

kinds: 1. against members of the House of Commons^; 2. 

against attomies, and officers of the court ^ ; 3. against prisoners 

in custody of the sheriff', &c., or marshal of the King's Bench 

prison K 

In the Common Pleas, the means of commencing personal ac- In C. P. 
tions vfetejirst, by original writ, issuing out of Chancery; which 
was either a special original, adapted to the nature of the action, 
or a common original, in trespass quare clausum /regit K The 
former, though it might have been had in any case, was only ne- 

* This being intended as a further ^ Tidd Prac, 9 Ed. 116, &c 
Supplement to Tidd's Practice^ the chap- ^ Id, 121. 

ters are numbered accordingly, so as to ' I(L 122. 

correspond with those in the ninUi Edi- * Id. 145, &c. 

tion of that work. ' Id. 319, &c 

* Tidd Prac Ed. 102, &c. The < Id. 116, &c. 
frequent references to 'ndd*s Practice are ^ Id. 321, &c. 
intended to shew the conneidon between ' Id. 841, &c. 
thai work, and the new or additional mat- ^ Id. 91. 353, &c. 
ter contained in this SuppUment * Id. 91. 104. 
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cessary, in the first instance, gainst peers, corporations, and him- 
dredora ■ ; the latter, not requiring personal service, was some- 
tinieii used, when the defendant kept out of the way, so that be 
could not be arrested, or personally served with process * : «- 
condttf, by capias quart elautumf regit, founded on a supposed ori- 
ginal, which was the common mode of commencing actions in that 
court, and answered to the hill of Middlesex m latitat in the 
King's Bench ' : thirdly, by attachment ot privilege, at the suit of 
attomies, and ofHcers of the court ^ : Jmtrlhly, by Inll, which was 
two-fold; first, against attomies, and officers'; and secondly, 
against members of the House of Commons '. If a man were in 
the Fleet, it seems that a plaintiff might have formerly had a bill 
of debt against him, in the same manner as, in the King's Bendi, 
against a man in custody of the marshal s. In practice, actions 
against prisoners in custody of the warden of the Fleet, were com' 
menced in the same manner as those against other persons, by 
original writ ". 

In the Exchequer of Fleas, the means of comunencing personal 
actions were,jfr«(, by tiApcena ad respottdendum, which was a pro- 
cess directed to the defendant, analogous to the tubpana m Chan- 
cery, or on the equity side of the Exchequer ' : secondly, by teiurt 
facias ad respondendmn, which was in the nature of an original 
writ, and was the process used at common law, against persons 
having privilege of parliament ^ : thirdly, by quo Mtnw capiat, 
which answered to the bill of Middlesex or lalUal m the King*^ 
Bench, and ca^mu quart clautuvi Jregit in the Common Pleas': 
fourthly, by venire facias, or capiat of privil^^, at the suit of at- 
tomies, and officers of the court '^ ; and lastly, by bill, which was 
three-fold ; first, against attomies, and officers " ; secondly, against 
memhera of the House of Commons, on the statute 12 & 13 W. 
III. G. 3. S £ ° ; and thirdly, against prisoners, in custody of the 
•heriff, &c.p, or warden of the Fleet i. 

* IW Ftae. 9 Bi »l. 104. ■ I± 136, 7. 

* Id-A, ^ /d. 156,6. 

* Id.91. IW. ' Id. 157. 

* W.S80. - W.98.MI. 

■ H.SSS. • Id. 9i. an.. 

' Id.ll9,Ac. • Id. 116, »& 

■ «■ »l. «. ' Id. S*l. Ac. 

» M. *. 343, *c. ' Id. W, 353, 4t. 
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The process formerly used for the commencement pf personal Abolished by 
actions, in his Majesty's superior courts of law at Westminster^ ^^s/^ ^' ^^' 
having been found, by reason of its great variety and multiplicity, 
very inconvenient in practice *, was abolished, and other writs sub- 
stituted in lieu thereof, by the statute 2 W. IV. c. 39. intituled 
" An Act for Uniformity of Process^ in personal Actions, in his 
Majesty's Courts of law at Westminster" The writs authorized Wriu autho- 
by that statute, and which are now used, for the commencement of Jl^mtc^for com- 
fersonal actions, in any of the said courts, in the cases to which mencement of 

, . 1* « 1 personal actions. 

such writs are appucable, are 

I. A writ of summons, which is of two kinds : 1. In ordinary 
cases, where the action is not of a bailable nature, or it is not in- 
tended to hold the defendant to special bail : 2. Against members 
of parliament, to enforce the provisions of the statute 6 Geo. IV. 
C.16. § 10. 

II. A writ of capias, when the defendant is at large, or in cus- 
tody of the sheriff, &c., and it is intended to hold him to special 
baiL 

III. A writ of detainer, when the defendant is in custody of the 
marshal of the King's Bench, or warden of the Fleet prison, and 
it is intended to detain him in such custody. 

The foregoing being declared by the statute \ to be the only Original writs, 
writs for the commencement of personal actions, in any of the ^JJ^'^b^ bmT 
courts aforesaid, in the cases to which such writs are applicable, &cn in what 

.... iii«ii* t* • cases abolished. 

original writs are consequently abolished, m jier^ona^ actions against 

^ers, corporations, and hundredors, as well as against common per- 
sons ; as is also the mode of commencing such actions by bill, 
against members of the House of Commons, attomies, and officers 
of the courts, and prisoners in custody of the marshal, or sheriff, 
&c. and by attachment, or capias, of privilege, at the suit of at' 
tomies and officers of the courts, in cases to which the writs au- 
thorized by the statute are applicable ; and there is of course an 
end, in such cases, to the distinction between the proceedings by 
original writ and by bill^. It should be observed, however, that 

' Preamble to sUt. 2 W. IV. c. 89. 70 to 101. 181, &c 132, &c. 

And for the variety and muiaplidty of » 8 W. IV. c S9. § 21. 

process in personal actions, previous to *^ This distinc^on chiefly depended on 

that statute, and the inconveniences at- the manner in which original writs and 

tending the same, see the first Report of the process thereon, and process by bill, 

the Common Law Commissioners, pp. were made returnable ; and on the mode 
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Cases to which 
stet. 2 W. IV. 
c. S9, does not 
apply. 



this statute, being confined to personal actions, did not apply to 
such as were purely realj as the writ of right, farmedon, &c., or to 
mixed actions, as dower unde nihil hahet, qmre impe^tf ejectment^ 
wtute, &c. But, by a subsequent statute *, which has been nbticed 
in a preceding chapter, all real and mixed actions are to be 
abolished, except the writ of right of dower, writ of dower unde 
nihil habet, quare impedU, and ejectment. These excepted actions, 
however, may still be commenced by original writ ; and the ac- 
tion of ejectment may be brought, as before the statute, either by 
original writ, in the King's Bench or Common Pleas, or by hill, in 
the King's Bench, or Exchequer of Pleas. The action of replevin 
also, which is a personal action, and other personal actions com- 
menced in inferior courts, and removed from thence into superior 
ones, do not seem to be within the statute : for besides that these 
actions are not commenced in any of the superior courts of law at 
Westminster, there is a clause in the act ^, that '* nothing therein 



of computing the tms allowed for parti- 
cular purposes in the course of the suit. 
Original writs, and the process thereon, 
were formerly made returnable on estoign 
or general return days, as in eight days 
of St. Hikary, &&, of which there were 
four in each term, except Easier, which 
had^ttf; but process by bill was made 
returnable on particular return days, as 
on Monday (or other day of the week) 
next after eight days of St. Hilary, &c. 
The eisoign or general return days were 
fixed and regulated by the statutes 11 
Geo. IV. & 1 W. IV. c. 70. § 6. and 1 
W. IV. c. S., for which see 2d Sup. to 
Tidd Prac, 9 Ed. 7, &c.; and for the 
essoign or general return days of original 
writs, &c., as fixed and regulated thereby, 
see id, 9, 10. But there was no mention 
made, in either of these statutes, of jxxr- 
tiadar return days, or return days of 
process by bill: Such process, therefore^ 
might have been made returnable on any 
day of the term, not being Sunday : and, 
with regard to the return days of writs in 
general, it was deemed sufiicient in all 
cases to describe them by the days of the 



month on which th^ happened, as on the 

— ^ day of instant, (or next). In 

computing the time allowed by the prac^ 
tice of the courts for appearing and plead- 
ing, &C. the number oT days, when not 
otherwise expressed, was in general 
reckoned exdusivdy, in actions by bill in 
the King's Bench, and indudvely in ac- 
tions by original in that court, or in the 
Common Pleas, (Tidd Prac. 9 Ed. 238. 
466. 2d Supplement thereto, 10. 50.) : 
but, fay a late general rule of all the 
courts, (R. H. 2 W. IV. reg, 6. 8 Bing. 
807, 8.,) it is ordered, that ** in all cases 
in which any particular number of days, 
not being expressed to be clear days, is 
prescribed by the rules or practice of the 
courts, the same shall be reckoned or- 
dudvefy of the first day, and indunvefy 
of the last day, unless the last day shall 
happen to fall on a Sunday, ChriMtmat 
day, Good Friday, or a day appointed for 
a public fiut or thank^ving, in which 
case the time shall be reckoned exdusiody 
of that day also.** 

• S&4W. IV. c. 27. §86. -rfnftr, 12. 

»» 2 W. IV. c. 89. § 19. Anle, 51. 
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** contained shall extend to any cause removed into either of the Chap. IV, 
" said courts, by writ of pone, certiorari^ recordari facias loquelam^ . 

'* habeas corpus^ or otherwise." The King^ not being named in this 
statute, is not bound thereby ; and consequently may proceed by 
s6refaciasy which is a judicial writ, issuing out of and under the 
seal of the court of Exchequer % for the recovery of a debt due 
to him on bond, recognizance, or judgment *, &c., or found by in- 
quisition on an outlawry ^ or extent ^ ; or- by an original writ of 
scire facias f to repeal letters patent^. And a subject is not pro- 
hibited by the statute, from suing out a scire facias, which is, for 
lome purposes, considered as a personal action % to obtain execu- 
tion on a judgment, or recognizance ' ; or a writ of error, which 
is an original writ ', for reversing a judgment. It has also been 
determined, that the statute applies to the commencement of actions 
only, and not to the continuance of actions, commenced before it 
came into operation ^ ;^ and that it did not, therefore, prevent the 
signing of a pluries bill of Middlesex, in a suit previously com- 
menced \ 

The writs of summons and capias, it will be observed, are only Primtry and 
primary, or writs taken out in the first instance, to compel the ^" "^ ^" ** 
defendant to appear, or put in and perfect special bail to the action : 
But besides these, and consequent upon them, other auxiliary writs 
are authorized by the statute to be issued, for the same purposes. 
These writs are, 1. The writ of distringas, which issues where the 
defendant has not been personally served with the writ of summons, 
and has not, according to the exigency thereof, appeared to the 
action, and cannot be compelled so to do, 'without some more 
efficacious process* : 2, The writ of aUas or phtries summons, or 
cajnas\ for continuing the cause, if the defendant has not been 
served therewith, or arrested thereon: 8. The writs of exigi facias, 
and proclamation, &c. for outlawing, or waiving, the defendant, 
upon the return of non est inventus to a writ of capias, or of non est 

' Tidd Prae, 9 Ed. 1091. Kretcbman, 2 Duni£ & E. 46. 

^ 1<L 1S7. ' Tidd Prac 9 Ed. 1096, &c 

^ Id. 1068. ■ I(L 1134. 1141. 

« I(L 1091 . 1094. 1" Storr v, Bowles, 4 Barn. & Ad. 1 12. 

* Co. Lit 290. h, 291. a. Grey n. 1 Dowl Rep. 616. S. C. 
Jones, 2 WHs. 251. Pulteney o. Town- * Stat 2 W. IV. c. 89. § S. 

■on, 2 Blac. Rep. 1227. Winter v, ^ ItL^ 10. 
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WRIT OF SUMMONJS* 



Serviceable or 

bailable writs. 



Process in per- 
sonal actions, 
how treated of. 



Writ of sum- 
mons what, and 
in what cases it 
lies. 



How considered. 



May be issued 
against prison- 
ers, in custody 
of sheri^ &C. • 



Privileges of at« 
tornies on. 



mventttSf and nuUa iona, to a writ of distringas *. When the writ is 
to be served, it is said to be serviceable ; and when the defendant is 
to be arrested thereon, it is of a bailable nature. 

In treating .of the process in personal actions, as prescribed by 
the statute % W. IV. c. 39. it is proposed to consider, in the pre* 
sent chapter, the writs of summons^ and distringas^ which are of a 
serviceable nature, with the service and execution thereof; and, in 
the next chapter, the writ of capias, which is of a bailable nature, 
with the execution of it, and process of outlawry. 
^ The writ of summons is a judicial writ, founded on the abore 
statute \ by which it is enacted, that *' the process in all personal 
*' actions, commenced in either of the said courts, in cases where it 
" is not intended to hc^d the defendant to special bail, or to pro- 
« ceed against a member of parliament, according to the provisions 
** contained in the statute passed in the sixth year of the reign of 
'< his late Majesty King George the Fourth % intituled Jn Act to 
amend the Laws relating to Bankrupts, shall, whether the action 
be brought by or against any person entitled to the privilege of 
" peerage, or of parliament, or of the court wherein such action 
" shall be brought, or of any other court, or to any other privilege, 
** or by or against any other person, be according to the form con- 
tained in the schedule to that act, (2 W. IV. c. 39.) annexed, 
marked No. 1.; and which process may issue from either of the 
*< said courts, and shall be called a writ of summons.'' ^ This 
writ is considered as the commencement of the action, for all 
purposes*; and may, it seems, be issued against prisoners in 
custody of the sheriff, &c., or of the marshal of the King's Bench, or 
warden of the Fleet prison, as weU as against defendants who are 
not in custody. 

The privileges of an attorney to sue, in his own court, by attachment 
of privilege ', in the King's Bench and Common Pleas, or by capias of 
privilege in the Exchequer, and to be sued by bill 8 in aU the courts. 



« 



« 



« 



(( 



■ SUt 2 W. IV. c. S9. S 6. 

"" 6 Geo. IV. c. 16.^10. 
' Append, to Chap. IV, &e; $ 8. 
* Alston V, Underbill, 1 Cromp. & 
M.492. 
' As to the attachment, or capias, of 



priTilege, at the suit of an attorney, &c 
and the proceedings thereon, see Tidd 
Prac 9 Ed. 80, 81. S19, &c. 

' As to the biU against an attorney, 
and the proceedings thereon, see sit 80, 
81. 8S1, &c 
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are taken away by this statute. Bat he still retains his privilege of Chap. IV, 

freedom from arrest; it being declared by the act% that '^nothmg ^c* 

therein contained shall subject any person to arrest, who by reason 

of any privilege, usage, or otherwise, may now by law be exempt 

therefrom." An attorney, therefore, can only be sued by serviceable 

process, viz* by writ of summons : It is supposed, however, that he 

still retains the privilege of being sued in the court of which he is 

an attorney ** ; and that there is nothing in the act, to take away his 

privil^e of laying the venue in Middlesex^ when he is plaintiff^. 

The writ of summons is directed to the defendant ; commanding Direction, and 

him, that within eight days after the service of the writ on him, in^ "" ° *'"*' 

ckswe of the day of such service, he do cause an appearance to be 

entered for him, in the court in which the action is brought, in an 

action on promises, (or debt, &c. as the case may 6e,) at the suit of 

the plaintiff; and requiring the defendant to take notice, that in 

defiiult of his so doiiig, the plaintiff may cause an appearance to be 

entered for him, and proceed therein to judgment and execution ^. 

In this writ, and every copy thereof, the place and county of the 

residence, or supposed residence of the defendant, or wherein he 

is, or shall be supposed to be, are required to be mentioned*. 

And it is a rule, that the form prescribed by the act shall be strictly Form to be 

, strictly adhered 

adhered to : Therefore, where the name of the plaintiff was not to. 

stated in the writ of summons^ as the person who would enter an 

appearance for the defendant, if he did not comply with the 

exigency of the writ, the court set it aside for irregularity ^ : And 



' $ 19. and see Beck v, Lewin, T. 
56 Geo. III. K. B. Pearson o. Hen- 
son, 4 DowL & R. 73. Anon. 1 Dowl. 
Rep. S. 1 Leg. Obs. 44. S. C. K. B. 
Adams «. Bugby, 12 Moore^ 255. C. P. 

^ Chapm. K. B. 2 Addend. 75. 

* 7tf. 70. and see Dax Bxcheq. 2 Ed. 
]5, 16. Sed quetrtt and see Welland 
e. Frnment, Barnes, 479. Cas. Pr. C. P. 
132. Pr. Reg. 419. 8. C. Girdler 
e. Watbevs, Barnes, 484. Cas. Pr. 
a P. 1 46. Pr. Reg. 420. 8. C. Moun- 
ley V. Watson, 7 Bam. & C. 683. 
wherein it was bolden, tbat if the plain- 
tt^ tbeugh privileged^ sue as a common 



person, by on^joMl or otherwise, he loses 
bis privilege of retuning the venue in 

<* Sched. to Stat 2 W. IV. c. 39. No. 
1. Append, to Chap. IV, &c. § 2. 

* Stat. 2 W. rV. c. 39. § 1. and see 
Wright V. Warren, 8 Moore & S. 164. 
Tper Aldermm^ J. 

' 8mith 11. Crumps 1 Dowl. Rep. 519. 
5 Leg. Obs. 384, 5. 8. C p^ Torke^ J. 
The cases referred to in the Le^l Ob- 
terver were, for the most part, decided by 
a single judge, or baron, in the courts of 
King's Bench, and Exchequer ; and are 
many of them reported by Mr. Dowlmg, 
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Chap. IV, 



Names of parties. 

Misnomer in, 
not pleadable ia 
abatement. 



Description of 
defendant. 



proceedings were set aside, where the writ of summons was in an 
action of trespass on the case upon promises *• But where, in an 
action against several defendants, the writ stated that, in default of 
their entering an appearance themselves, the plaintiff *< may cause 
an appearance to be entered for you," without adding " and each of 
you,'' the judge held, that the words " for you " must be taken dis- 
tributively, as applying to each of the defendants, and therefore 
that the notice was sufficient ^ : And where the name of the chief 
clerk had been omitted on the writ, the judge refused to set it aside 
for irregularity ; it being quite sufficient for a person suing out 
writs of summons to adopt the form given in the schedule to die 
act*. 

The writ of summons should regularly contain the christian and 
surnames of the parties : But a misnomer , or mistake in their names, 
cannot now be pleaded in abatement ; it being enacted, by the 
statute 3 & 4 W. IV. c 42 ^, that " no plea in abatement for a m»* 
" nomer shall be allowed in any personal action ; but that in all 
'* cases in which a misnomer would, but for that act, have been by 
*' law pleadable in abatement in such actions, the defendant shall 
** be at liberty to cause the declaration to be amended, at the costs 
'* of the plaintiff, by inserting the right name, upon a judge's 
" summons, founded on an affidavit of the right name ; and in case 
'< such summons shall be discharged, the costs of' such application 
" shall be paid by the party applying, if the judge shall think fit." 
In describing the defendant, if he has a name of dignity, it must be 
stated in the writ, or he may plead in abatement : but it is not 
necessary, in an action against a peer, or member of the House of 
Commons, to describe him as having privilege of peerage, or par- 
liament^. In actions against corporations aggregate, they must 
be sued by their corporate name'; and when hundredars are sued 
on the statute 7 & 8 Geo. IV. c. 31., they must be described as 
" men inhabiting within the hundred b, &c," : but, with these ex- 



* King v. Skeffington, 1 Cromp^ & 
M. S6S. I DowL Rep. 686. S. C 

^ Engleheart v. Edwards, 6 Leg. Obs. 
188. per Pattesortj J. 

* Wilson fj. Joy, id, 418, 14. per 
TaurUorit J. 

^ § 11. and see same statute, § 12., 



as to the iniUalt of christimn names* in 
bailable process. 

* Cantwell o. Earl of Stirling, 1 
Moore & S. 297. 8 Bing, 174. S. C 

f 2 Inst. 660. Com. Dig. tit. Pleader, 
2B. 1. 

■ Tidd Prac, Append. 9 Ed. S6. 
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ceptions, it is sufficient, in general, to describe die defendant by 
his christian and surname, without any further addition. And, Special character 
in an action not bailable, if the plaintiff sue qm tarn % or as executor ^ ^^ ^^ 
or adrmnutrator \ or assignee of a bankrupt, &c. the process need 
not 8tat« the character in which he sues ; nor, in an action against 
an executor or adnunistrator^ &c. the character in which he is sued ^. 
In describing the nature of the action, the ybrm^ in the schedule to Nature of ao- 
the statute are applicable only to actions of assumpsit and debt : In 
other cases, it would, it seems, be deemed sufficient to describe the 
nature of the action generally, as *' in an action of covenant^ account, 
aaiuafy, detinue, trespass on the ca^, or trespass : " But proceed- 
ings, we have seen ^, were set aside, where the writ of summons was 
in an action of trespass on the case upon promises ^. 

The form of the writ of summons, and other writs mentioned in When there are 
the schedule to the act, is adapted to the case of a shngle plaintiff "®^ !«"*««• 
or defendant only ' ; but when there are several plaintiffs or de- 
fendants in a joint action, all their names must be included therein ^. 
In actions not bailable, the plaintiff was formerly allowed to join Joining several 
Jmr defendants, for separate causes of action, in one writ, and to on^ *^ri" 
declare against them severally^: but, by a general rule of all the 
courts \ ** every writ of summons, capias, and detainer, shall contain 
Che names of all the defendants, if more than one, in the action ; 
and shall not contain the name or names of any defendant or de- 
fendants, in more actions than one." 



■ Weavers' Company «. Forrest, 2 
Str. 1232. Lloyd v. Williams, 2 Blac. 
Rep. 722. S Wils. 141. S. C. 

^ Ashworth o. Ryal, 1 Bam. & Ad. 
19. snd see Bsley v. Ilsley, 2 Cromp. & 
J. 830,31. 2 Tyr. Rep. 214. S. C. 

^ Watson V, Filling, 6 Moore^ 66. 3 
Brod. & B. 4. S. a 

^ Ante, 65, 6. 

* King V. Skeffington, 1 Cromp. & 
H. 863. 1 DowL Rep. 686. S. C. 

' Scbed. to BUt 2 W. IV. c. 39. No. 
1. S» 4k 5, 6. Append, to Chap. IV, &c. 
S 2. 8. 20. to Chap. VII, &c. § 2. to 
Chap. XV. § 2. 



^ See the forms of entering an ap- 
pearance on serviceable process, (Sched. 
to Stat. 2 W. IV. c. 39. No. 2.) which 
are adapted to the case of several defend- 
ants ; and see that statute, § 4. 

^ Anon. Com. Rep. 74. Holland n, 
Johnson, 4 Dumf. & £. 695. and see 
Yardley v. Burgess, id, 697. Thompson 
V, Cotter, 1 Maule & S. 55. 

« R. M. 3 W. IV. reg. 1. 2 Moore 
& S. 328. 9 Bing. 443.; and see R. £. 

8 Geo. IV. K. B. 6 Bam. & C. 689. 

9 Dowl. S^^ &11. Tidd Frac 9 Ed. 
148, 9. and 2d Suf^lement thereto, 12, 
13. 

F 2 
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Case of several 
defendants, one 
of whom is 
served with copy 
of cajjias. 



When one de- 
fendant is at 
large, and an- 
other in custody 
of marshal, &c. 



Date arid teste 
of writ of sum- 
mons, &c 



Memorandum, 
and indorse- 
ments on. 



When there are several defendants, one of whom is not meant 

« 

to be arrested, the plaintiff, or his attorney, is auth(»ized by the 
statute \ to order the sheriff, or other officer or person to whom 
the writ of capias shall be directed, to arrest one or more only of 
the defendants therein named, and to serve a copy thereof on one 
or more of the others ; which order shall be duly obeyed by such 
sheriff, or other officer or person : and such service shall be of the 
same force and effect, as the service of the writ of sumnunu there- 
in before mentioned, and no other. And when there are two de- 
fendants, one of whom is at large, and the other in custody of die 
marshal of the King's Bench, or warden of the Fleet prison, it may 
be necessary to issue two writs ; one, of summons or capias, against 
the defendant who is at large, and the other of detainer, against the 
defendant who is in custody. 

The rule, with regard to the date and teste of writs of summons, 
&c. is, that *' every writ, issued by authority of the act, shall bear 
** date on the day on which the same shall be issued ^ ; and shall 
*' be tested in the name of the Iiord Chief Justice, or Lord Chief 
« Baron, of the court from which the same shall issue ; or, in case 
"-of a vacancy of such office, then in the name of a senior pvasne 
" judge of the said court :"^ which requisite is not satisfied, by a 
day being indorsed on the writ*^. There is no particular time ap- 
pointed for the return of the writ o{ summons; but the defendant is 
required thereby, to cause an appearance to be entered for him, in 
the court out of which the writ issued, within eight days afler the 
service of the writ, inclusive of the day of such service". 

It may next be proper to notice the memorandum required to be 
subscribed to, and indorsements made on, the writ of summons, &c. 



■ 2 W. IV. c. 89. § 4. 

^ The. writs of exigent and procla- 
mation, however, a|^>ear to be exce{>- 
tions to this rule. And the statute 
seems to have superseded the necessity 
of the officer's setting down, upon the 
writ or process for arresting the de- 
fendant, the day and year of ^is signing 
the same, as required 1^ the statutes 
5&6 W. &M.C.21. §4.and9& 10 



W. III. c 25. § 42; and tee sUt 5 
Geo. L c. 2L § 54. Tidd Prac. 9 Ed. 
158. 

* Stat. 2 W. IV. c. 89. § 12. 

' Anon. 1 Dowl. Rep. 654. and see 
MiUar v. Bowden, 1 Price, N. R. 104. 
1 Cromp. & J. 563. 2 Tyr. Rep. 112. 
S. C. Tidd Prac, 9 Ed. 158. 

• Sched. to Stat. 2 W. IV. c 89. No. 
1. Append, to Chap. IV, &c § 2. 
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By the statute ft W. IV. c. 3^*, "no writ, issued by authority Duratioaof 

**'of that act, shall be in force for more than four calendar *"^'" 

** months from the day of the date thereof, including the day 

** of such date : " and accordingly, a memorandum is required to 

be subscribed to the writs of summons and capias^ stating that 

they are to be served or executed within that period^. By a pre- Indonement on, 

nous statute*, it was necessary, that " every writ and process for place of abode of 

arresting the body, and every writ of execution, or some label an- pla»n^'ff» or W» 

attoraeyi by 

nexed to such writ or process, and every warrant made out thereon, whom issued, 
should, before the service or execution thereof, be subscribed or in- 
dorsed with the name of the attorney, clerk in court, or solicitor, 
written in a common legible hand, by whom such writ, &c. respect- 
ively were sued forth ; and where such attorney, &c., was not the 
person immediately retained or employed by the plaintiff, then also 
with the name of the attorney, &c., so immediately retained or em- 
ployed, to be subscribed or indorsed and written in like manner." 
By a subsequent statute **, where bailable process was issued b^ the 
plaintifiTin his own person, the sheriff was required not to execute 
the same, unless delivered by an attorney, &c., and indorsed with 
his name and place of abode. And now, by the statute 2 W. IV. 
c. 39. " every writ issued by authority of that act, shall be indorsed 

m 

" with the name and place of abode of the attorney actually suing 

^ out the same ; and in case such attorney shall not be an attorney 

" of the court in which the same is sued out, then also with the 

" name and place of abode of the attorney of such court, in whose 

** name such writ shall be taken out ; but in case no attorney shall 

** be employed for that purpose, then with a memorandum, ex- 

" pressing that the same has been sued out by the plaintiff in 

** person, mentioning the city, town, or parish, and also the name 

*' of the hamlet, street, and number of the house, of such plaintiff's 

" residence, if any such there be." * And, by a general rule of all Of country tt- 

the courts ^ " when the attorney actually suing out any writ, shall &c"^ wTit"ued 

sue DVLt the same as agent for an attorney in the country, the name out by agent 

and place of abode of such attorney in the country shall also be 

■ S 10. * Stat. 7 & 8 Geo. IV. c. 71. § 8. 

* Scbed. to Stat 2 W. IV. c. 39. No. • Sut 2 W. IV. c. 89. § 12. Ap- 

I. 4. 6. Append, to Chap. IV, &c. § S. pend. to Chap. IV, &c. § 4. 10. to Chap. 

9. and to Chap. VII, Ac. § 4. Vll, &c. § 6. and to Chap. XV. § 3. 

' Stat 2 Geo. II. c. 2S. § 22.; and ' R. M. 3 W. IV. reg, 9. 2 Mooro 

s« Tidd Priic, 9 Ed. I&O. & S. SS& 9 Bing. 445. 
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Chap. IV, 



Attorney to de- 
clare whether 
writ u issued by 
his authority^ 
&c. 



If not so issued, 
defendant may 
be discharged ; 



and all proceed- 
ings stayed, until 
further order. 



Indorsement of 
amount of debt 
and costs. 



indorsed upon the said writ." On a motion to set aside a writ of 
summonSf it appeared that the name of the firm to which the at- 
torney on the record belonged, was indorsed on the writ, instead 
of the attorney himself merely; and that the residence of the 
attorney was stated to be '* Gray's /nn, LanAon^^ although no part of 
Graifs Inn was in London; which the judge held to be sufficient*. 

It is also enacted, that '* every attorney whose name shall be 
'' indorsed on any writ issued by authority of that act, shall, on de- 
" mand in writing made by or on behalf of any defendant, declare 
*' forthwith, whether such writ has been issued by him, or with his 
*' authority or privity ; and if he shall answer in the affirmative, 
*' then he shall also, in case the court, or any judge of the same, or 
" of any other court, shall so order and direct, declare in writing, 
** within a time to be allowed by such court or judge, the pro- 
" fession, occupation, or quality and place of abode of the plaintiff; 
**' on pain of being guilty of a contempt of the court from which 
" sdHi writ shall appear to have been issued ** : and if such attorney 
'* shall declare that the writ was not issued by him, or with hia 
" authority or privity, the said court, or any judge of either of the 
" said courts, shall and may, if it shall appear reasonable so to do, 
" make an order for the immediate discharge of any defendant or 
" defendants, who may have been arrested on any such writ, on 
" entering a common appearance."** And, by a general rule of all 
the courts *, " if any attorney shall, as required by the said act, 
declare that any writ o^ summons, or writ oi capias, upon which his 
name is indorsed, was not issued by him, or with his authority or 
privity, all proceedings upon the same shall be stayed, until further 
order." 

To ascertain the amount of the debt and costs claimed by the 
plaintiff) and to give the defendant an opportunity of paying them 
in the first instance, it is ordered, by a late rule of all the courts ^, 
that *' upon every bailable writ and warrant, and upon the copy of 
any process served for the payment of any debt, the amount of die 
debt shall be stated, and the amount of what the plaintiff's attorney 
claims for the costs of such writ or process, arrest, or copy and 



* Engleheart v. Edwards, 6 Leg. Obs. 
\2S.per Patteson, J., bat see Constable 
V. Johnson, 1 Cromp. & M. 88. S Tyr. 
Rep. 231. S. C. 

»» Stat. 8 W. IV. c. 89. J 17. 



« R. M. 8 W. IV. reg. 14. 2 Moore 
&S.SS6. 9Bing. 447. 

*» R. H. 8 W. IV. n^. II. 8 Bing. 
805, 6. 2 Sup. to Tidd Prae. 9 Ed. 1&. 
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seirice, and attendance to receive debt and costs * ; and that upon Chap. I V^ 
payment thereof^ within fowr days, to the plaintiff or his attorney, ^^* 

further proceedings will be stayed ; but the defendant shall be at 
liberty, notwithstanding such payment, to have the costs taxed ; 
and if more than one nzih shall be disallowed, the plaintiff's 
attorney shall pay the costs of taxation :"^ which rule is declared, 
by a subsequent oneS " to be applicable to all writs of mimrnxms^ 
disiringiUf capias^ and detainer^ issued under the authority of the 
said act, and to the copy of every such writ." But the court will not 
set aside process, on account of the debt and costs not being in- 
dorsed upon it, according to the above rules, unless it appear by 
afidatit^ that the cause of action was a debt ^ : And, by a general Consequence of 
rule of all the courts ^ " if the plaintiff, or his attorney, shall omit dorsemaitsJ&c. 
to insert in, or indorse on any writ, or copy thereof any of the 0° writ, or copy, 
matters required by the said act' to be by him inserted therein, 
or indorsed thereon, such writ, or copy thereof, shall not on that 
account be held void ; but may be set aside as irregular, upon ap« 
plication to be made to the court out of which the same shall issue, 
or to any judge." This rule has been holden to be compulsory on 
the phiintiffs ; and it applies to process issued under the 2 W. IV. 
c. 39. against attomies ^. It has also been determined, on this rule, 
that a motion to set aside the service of a writ of distringas^ on the 
ground of an irregularity in the indorsements thereon, &c. must be 
made within a reasonable time a^r the service thereof; and that 
eighteen days is an unreasonable delay in this respect, provided the 
defendant might have come earlier \ 

The writ o^ summons may issue from either of the superior courts From what 
of law at Westminster^ \ and is required, by the act*, to be issued by JJhatofficer 
the officer of the courts respectively, by whom process serviceable ^"^ " i«8ued. 
in the coimty therein mentioned hath been heretofore issued from 

* Append, to Chap. IV, &c. § 6. SO. 4S2. 4 Leg. Obs. SOl. ^Cper Pat' 
to Chap. VII, &C. §§ 7. 19. And for bilk <efon, J. 

of costs, as allowed on taxation in all ' R. M. S W. IV. reg, 10. 2 Moort 

the courts, on the above rule, see Bills & S. 835. 9 Bing. 445, 6. 

of Costs, E. B^ pubUshed by MaxweO, ' 2 W. IV. c S9. 

in lfl32. * Tomkins v. Chilcote^ 6 Leg. Obs. 

^ 2 Sup. to Tidd Free, 9 Ed. 15. SSS. ;>rr Taunton^ J. 

« K. M. 8 W. IV. reg. 5. 2 Moore ^ Wright v. Warren, 8 Moore & S. 

& & 330. 9 Bing. 444. 163. 

* Curwin v. Moteley, 1 DowL Rep. > SUU 2 W. IV. c. 89. § 1. 
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Rules to be such court : And there is a clause in the act *, that " it shall and 
of each^cour^ " "^^Y ^® lawful to and for the judges of each of the said courts, 

for government *« from time to time, to make such rules and orders, for the gov- 
of their own 

o£Bcer8. *' emment and conduct of the ministers and officers of their re- 

" spective courts, in and relating to the distribution and perform- 

*' ance of the duties and business to be done and performed in the 

" execution of that act, as such judges may think fit and reason- 

'* able ; provided always, that no additional charge be thereby im- 

Rule thereon, " posed On the suitors." Under this clause, a rule was made by 

fng!"mrfeal^^ the judges of the court of King^s Bench ^ that *• all writs of gum- 

writs, in K. B. monSy distringcu, capias^ and detainer, issued in the county of Mid- 

dleseXf should be issued, signed, and sealed, by the signer of the 
bills of Middlesex ; and that aU such w^its, issued in any other 
county, shall be issued and signed by the signer of the writs in the 
King's Bench office, and sealed by the sealer of the writs, until 
Signing, &c. further order." But the signing, sealing, and issuing of writs are 
now regulated ^^^ regulated by the statute 3 & 4 W. IV. c. Ql S by whidi it 

by Stat. 8 & 4 ^ ® ^ ' -^ 

W. IV. c. 67. is enacted, that " so much of the act passed in the second year of 

'< his majesty's reign *^, as provides that the writ of itanimons there- 

" in mentioned shall be issued by the officer of the said courts re- 

" spectively, by whom process serviceable in the county therein 

'* mentioned, hath been heretofore issued from such court, shall be, 

Writs issued " s^nd the same is thereby repealed ; and that from and af^er the 

into Mtddlesae, <i paggjng of that act, all writs of summons, distringas, capias, 

inK.B.,andfees ** and detainer, issued into the county of Middlesex, from the court 

accounted forf " ^^ King's Bench, shall be signed, sealed, and issued, and the fees 

<< thereon shall be taken and accounted for, by the same person 
" or persons, and in like manner, as all other writs of summons, dis- 
" iringas, capias, or detainer, issued from the said court of King's 
" Bench, under and by virtue of the said recited act ; any law, cus- 
By whom signed, '* tom, or usage to the contrary notwithstanding." In the Common 
m C. P. and pieas, the writs are signed by the filacer of the county into which 

they are issued*; and, in the Exchequer, by the master and pro- 

thonotary, in the name of the clerk of the pleas. 

Pradpe for writ At the time of issuing the writ of summons, and every other writ 

' issued under the authority of the act, it is usual for the plain tifPs 

attorney, though not required thereby, to deliver to the officer by 

• Stat. 2 W. IV. c. 89. 5 18. * 2 W. IV. c. 89. § 18. 

«» R. M. 3 W. IV. K. B. • Imp. C. P. 6 Ed. 85. and see Tidd 

' § 1. Prttc9EA. 154. 
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Fees for ngning 
and aealtng writs 
of summons, &C. 



whom it is issued, k praecipe \ or note of instructioiis, stating the Chap. IV, 
county, nature of the writ, names of the parties, and cause of action, ^^* 

concisely, with the name of the plaintilTs attorney, and date. The Costs of writs. 
costs to be allowed and charged for the writs authorized to be 
issued for the commencement of personal actions, are directed by 
the act**, to be the same as for writs of latitat : And, by a general 
rule of all the courts S " a fee of two shillings and six pence is 
allowed to be taken, for signing all writs for compelling an appear- 
ance, whether of tummonSf dUstringeUy capUu, or detainer^ and 
whether the same shall be the first writ, or an alias or pluries writ ; 
and whether the same shall issue into the same coimty as the pre- 
ceding writ, or into a different county ; and a fee of seven pence 
for sealing the same." 

Within the time limited for the service of the writ ofsummons^ it Seirice of wriL 
should be personally served, if possible, on the defendant ; and 
it may be served by the plaintiff or his attorney, who are author- By whom. 
ized by the statute^ to return the same, or by any one else, 
who is competent to swear to the service : And *' every such In wbat manner 
** writ maybe served, in the manner heretofore used% in the county 



* For the form of a pradpe for a writ 
of tummonSy see Append, to Chap. IV, 
&c. § 1. 

* StaL 2 W. IV. c. 89. § 21. 

« R. M. S W. IV. rtg. 2. 2 Moore 
&S. 829. 9Bing. 448. 
< 2 W. IV. c. 89. 5 10. 

* For the manner of summcning the 
defendant, before the statute, in personal 
actions commenced by special original 
writ, in the King's Bench or Common 
Pleas, see Tidd Prac. 9 £d. 109. ; by 
cajnaa quare chnuum Jregit^ in the latter 
court, id. 111.; by venire fatiat^ in the 
Exchequer of Pleas, id. 155 ; on stat. 7 
& 8 Geo. IV. c. 71. § 5. id. 118, 14. 
155; and in actions against peers, ut 
1 18, 19 ; members of the House of Com- 
mons, id, 120; corporations, id, 121; 
bandredors, iff. 128; and inhabitants of 
county of a city, or liberty, &c., id, 126 : 
And as to the sendee of common process 
against the person, lod by whom, when, 



where, and how it should be served, 
(which is probably the manner of service 
intended by the statute,) see id, 167, 8, 
9. Where the defendant resided in a 
county palatine, it was formerly holden, 
that he should be served with a copy of 
the pnceu issuing out of the superior 
court, and not of the mamdaU from the 
officer to whom it was directed. Griffith 
0. AUcock, 2 Barnard. K. B. 827. 887. 
898. Byers v. Whitaker, Pr. Reg. 844. 
Barnes, 406. S. C. Griffin v. Higgin, 1 
Dowl Rep. 45. 2 Leg. Obs. 125, 6. 
8. C. JMT Tovitf on, J. Tidd Prac 9 Ed. 
108. But it was afterwards decided, in 
the Common Fleas, that service of a writ 
directed to the chamberlain of the county 
paktine of Cheiter^ was irregular, with- 
out his mandate bong issued to the she- 
rifil Earl of Shrewsbury v, Haycroft, 6 
Bing. 194. 8 Moore & P. 471. S. C 
And, in a subsequent case, it was deter- 
nined by the court of King's Bench, that 
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On border of 
county. 

Wben parcel of 
one county is 
surrounded by 
another. 



When writ U 
issued against 
corporation ag- 
gregate. 

Inhabitants of 
hundred, &c. 

Inhabitants of 
county of city 
or town, &c 



In action against 
two or more de- 
fendants. 

Against husband 
and wife. 

Indorsement on 
writ, of day of 
service. 

When to be 
made, and con- 
sequence of not 
making it 



" therein mentioned, or within two hundred yards of the border 
" thereof, and not elsewhere." * And where a district or plaee, 
being parcel of one county, is wholly situate within and surrounded 
by another, every such district and place shall and may, for the 
purpose of the service of such writ, be deemed and taken to be 
part as well of the county wherein it is so situate, as of the county 
whereof the same is parcel ^. 

When the writ of summons is issued against a corporation aggre* 
gate, " it may be served on the mayor, or other head o£Bcer, or on 
« the town clerk, clerk, treasurer, or secretary of such corporation^; 
" and every such writ issued against the inhabitants of a hundred^ 
" or other like district, may be served on the high constable there- 
" of, or any one of the high constables thereof^ ; and every such 
** writ, issued against the inhabitants of any county of any city or 
" town, or the inhabitants of any franchise, liberty, city, town, or 
" place, not being part of a hundred or other like district, on some 
** peace officer thereof." ^ In an action against two or more de- 
fendants, each of them must be served with a copy of the process*^: 
But, in an action against husband and wife, it is deemed sufficient 
to serve the husband only^ The person serving the writ of 
summons is required by the act ^, to indorse on the writ, the day 
of the month and week of the service thereof: And, in order to 
give effect to this enactment, it is ordered, by a general rule of 
all the courts s, that '* the person serving a writ of summons shall, 
within three days at least after such service, indorse on such writ, 
the day of the week and month of such service ; otherwise the 
plaintiff shall not be at liberty to enter an appearance for the de- 
fendant, according to the statute : and every affidavit^ upon which 



where a non-bailable writ of latUat issued 
into the county palatine of LoTtcaOer, 
and a mandate thereupon was obtained 
from the Chancellor to the sherifi^ aer- 
▼ice of either on the defendant was suffi- 
cient Ashbrook v. Townley, S Bam. & 
Ad. 416. 

• Stat. 2 W. IV. c! S9. § 1. 

^ Id.§ 20. 

° ItL § IS. For the manner of serv- 
ing process, before the statute 2 W. lY. 
c. 89, in actions against corporations, see 
Tidd Prac. 9 Ed. iSl; against hun^ 



dredors, on stat. 7 & 8 Geo. IV. c. 81. 
§ 4. td. 128; and against inhabitants of 
the county of a city, or liberty, &C., stf. 
126. 

d Worley v. Bull, Pr. Reg. 851. 

* Buncombe v. I«ove and wife^ 
Barnes, 406. Collins v. Shapland and 
wife, id. 412. Pr. Reg. 851. S. C 

' $ ]. Sched. thereto. No. 1. Ap- 
pend, to Chap. IV, &c § 6. 

« R. M. 8 W. IV. reg, 8. 2 Moore 
&S.329. 9Bing. 448,4. 
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such an appearance shall be entered, shall mention the day on 

which such indorsement was made." Where the writ was irregular, Setting aside for 

hut the service was regular, and the defendant moved to set aside ^"^^ ^* 

the service for irregularity) the court discharged the rule \ And 

if it be doubtful, whether a defendant has been personally served, 

the court will not, on motion, interfere to set aside the service 

sworn to **. 

Having thus stated the mode of suing out and serving the writ Writ of sum- 
of mmmaru, in ordinary cases, it may here be proper to notice that m^b^*" Ij^r- 
" in all personal actions, wherein it shall be intended to proceed liament, to en- 

_ - -. -. . . . ^ force provisions 

** against a member of parliament, accordmg to the provisions of of stat. 6 Geo. 

"the said statute made in the sixth year of the reign of his ^^-^^^'i ^0. 

" late Majesty King George the Fourth % the process is required 

" to be according to the form contained in the said schedule, 

" marked No. 6.^ ; and which process, and a copy thereof shall 

" be in lieu of the summons^ or original hill and summons^ and 

" copy thereof, mentioned in the said statute.*' ^ 

This process is issued, on a proper |)r^cipe ^, and directed to the Direction, and 
defendant, {stating his residence^ or place of abode;) commanding °'™ ° ^^^ 
him, that within one calendar month next after personal service 
thereof on him, he do cause an appearance to be entered for him, 
in the court in which he is sued, in an action on promises, (or 
debt, &c. tu the case may he,) at the suit of the plaintiff; and the 
defendant is thereby informed, that an affidavit of debt for the 

siun of /. hath beien filed in the proper office, according to the 

provisions of the said statute of 6 Geo. IV.; and that unless he 
pay, secure, or compound for, the debt sought to be recovered in 
that action, or enter into such bond as by the said act is provided, 
and cause an appearance to be entered for him, within one calendar 
month next afler such service thereof, he will be deemed to have 
committed an act of bankruptcy, from the time of the service 
thereof.*'^ This summons is required to be indorsed with the name Indorsemenu 



on. 



* Hasker v. Jannaine, 1 Cromp. & M. traders having |iriTilege of parliament, see 
408. Anon, 1 Dowl. Rep. 654. S. C and Tidd Prac 9 Ed. 1 16, 17. 

see Cohen v. Watson, S Tyr. Rep. 838. ^ Append, to Chap. IV, &c. § 8. 

* Morris o. Coles, 6 Leg. Obs. 315. « Stat. 2 W. IV. c. 89. $ 9. 
Excbeq. ' Append, to Chap. IV, &c. § 7. 

* 6 Geo. IV. c. 16. § 10. And for « Sched. to staL 2 W. IV. c. 89. No. 
the proceedings on this statute^ against 6. Append, to Chap. IV, &c. J 8. 
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ALIAS^ AND PLURIES. 



Chap. IV, 



Signing, sealing, 
and service of. 



Proceedings on 
service of, in or- 
dinary 



When defendant 
has not been 
personally 
served. 



Alias and pluria 
writs of sum- 
mons. 



Mtmorandum 
and indorse- 
ments on. 



of the plaintiff, or his attorney, in like manner as the writ of capias ^'^ 
and the amount of the debt and costs claimed by the plaintiff, 
where the action is brought for the recovery of a debt\ should it 
seems be indorsed thereon. The writ of summons against a 
member of parliament, should be signed and sealed, and personaUy 
served on the defendant, in like manner as the ordinary writ of 
summons. 

When the defendant, in ordinary cases, has been personally 
served with the writ of summons^ he is commanded thereby, within 
eight days inclusive after such service, to cause an appearance to 
be entered for him, in the court out of which the writ issued ; or, 
in default of his so doing, the plaintiff, on a proper affidavit of the 
service S may, by the terms of the writ^, cause an aj^aranceto be 
entered for him, and proceed therein to judgment and execution. 
When the defendant has not been personally served with the writ 
ofsummonSf it may be continued by aUas% vn&pUiries^^ as the case 
may require'; or the plaintiff may apply to the court, or a judge, 
on a proper affidavit 8y for leave to issue a writ of distringas^ to 
compel an appearance. 

The alias sndpluries writs o{ summonSy which are seldom neces- 
sary, except for preventing the operation of the statute of limita- 
tions, are directed to the defendant ; commanding him, (as be/ore^ 
or as theretofore he was commanded,) that within eight days after 
the service of the writ on him, inclusive of the day of such service, 
he do cause an appearance to be entered, &c. (as in the first writ of 
summons^). In these writs, the place and county of the residence, 
or supposed residence of the defendant, or wherein he is, or may 
be supposed to be, should be inserted, as in the former writ': 
and there should be the like memorandum and indorsements there- 



■ Sched. to sUL 2 W. IV. c. 89. No. 
6. Append, to Chap. IV. &c § 10. 
^ Ante, 71. 

* Append, to Chap. XII. § 1. 

^ Sched. to BUt. 8 W. IV. c 89. No. 
1. Append, to Chap. IV, &c. § 8. 

* Sched. to sUt 8 W. IV. c 89. No. 
1. Append, to Chap. IV, &c ^ 18, 14. 
and to Chap. VII, &c § 14, 15. And 
for the aliai and pluirie$ capiat by ori- 
ginal before »UU 8 W. IV. c. 80, se^ 



Tidd Prac. 9 Ed. 188 ; for the aBas and 
plunet bill of Middlaex or latitat^ in the 
King's Bench, itL 147 ; for the capias 
by continuance, in the Common Pleas, id» 
154; and for the aUas and pluries dis~ 
tringas, in the Exchequer, id, 156. 

' Stat 8 W. IV. c. 89. § 10. 

■ Append, to Chap. IV, &c. § 16. 

^ Sched. to sUt. 8 W. IV. c. 89. No.. 
1. Append, to Chap. IV, &c. § 8. 

* Ante, 65. 
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«i» as on that writ*. These writs are issued, on proper |if<s- 

cipes^: And, by a general rule of all the courts % they may, if Maybeusued 

the plaintiff shall think it desirable, be issued into another county ; county.^ 

the plaintiff, in such case, describing the defendant therein, as 

kUe of the place of which he was described in the first writ of 

summons^. The forms of these writs are given in the rule Sand Foimsofl 

will be found in the Append '. 

It should be remembered, however, that by a proviso in the acts. Proviso as to 
which has been noticed in the first chapter \ " no ^rst writ shall ations. 
" be available, to prevent the operation of any statute, whereby the 
" time for the commencement of the action may be limited, unless 
*' the defendant shall be arrested thereon, or served therewith, or 
" proceedings to or towards outlawry shall be had thereupon ; or 
** unless such writ, and every writ, if any, issued in continuation of 
** a preceding writ, shall be returned turn est inveniuSf and entered 
" of record ^ within one calendar month next after the expiration 

thereof, including the day of such expiration ; and unless every 
" writ, issued in continuation of a preceding writ, shall be issued 
** within one such calendar month after the expiration of the pre- 
" ceding writ, and shall contain a memorandum indorsed thereon, 
" or subscribed thereto, specifying the day of the date of the first 
" writ^; such return to be made, -in bailable process, by the sheriff 
" or other officer to whom the writ shall be directed, or his suc- 
^ cessor in office, and, in process not bailable, by the plaintiff, or 
" his attorney, suing out the same, as the case may be."^ 

The alias andpluries writs of summons should be signed, sealed, Signing, sealing, 
and served, in like manner as the first writ ". But if the defendant aL^&T* ^ 
cannot be personally served therewith, the plaintiff must apply to 

* Append, to Chap. IV, &c§§ S, 4, 5. Append, to Chap. I. §§ 1, 2. 

* /(i. § 18. *■ Append, to Chap. IV, &c § 16. 

^ R.M.8 W. IV. reg. 6. 2 Moore > Stat 2 W. IV. c. 89. § 10. And 

& S. SSO, SI. 9 Bing. 444. as to the process necessary to be sued 

' Append, to Chap. IV, &c. $ 14. out, before that statute, for the com- 

* R. M. 8 W. IV. reg. 7. 2 Moore roencement of personal actions, in the 
& S. SSI. 9 Bing. 445. superior courts of common law at 

' Append, to Chap. IV, &c. § 14. ITeshmnMert in order to prevent the 

' Stat 2 W. IV. c. 89. § 10. opeittion of the statute of limitations, see 

' Ante^bU Tidd Proc. 9 Ed. 27,8; and for the 

' For entries of writs of jummoiu, manner of entering it on the coll for that 

and cajpmti &c. of record, to prevent the purpose, id, 162. 

operation of the statute of limitations, see ^ AfUet72. 



78 



WRIT OF DISTRINGAS* 



Proceedings, 
when defendant 
cannot be per- 
sonally served. 



Writ of distrm- 
gaSy when it lies. 



Affidavit for ob- 
taining. 



the court or a judge, on a proper qffidavit % for leave to issue a ^^ 
tringas, to compel his appearance. The plaintiff, however, cannot 
move for a distringas, on this statute, until the expiration of eight 
days after a copy of the writ of summons has been left with the 
defendant, on the last attempt to serve him personally*. 

The writ of distringas is founded on the statute 2 W. IV. c. 39 *» ; 
by which it is enacted, that ** in case it shall be made appear by 
" affidavit, to the satisfaction of the court out of which the process 
'* issued, or, in vacation, of any judge of either of the said courts, 
" that any defendant has not been personally served with any such 
" writ of summons as therein before mentioned, and has not, ac- 
** cording to the exigency thereof appeared to the action, and 
" cannot be compelled so to do, without some more efficacious 
*' process, then and in any such case, it shall be lawful for such 
" court, or judge, to order a writ o£ distringas to be issued % directed 
" to the sheriff of the county wherein the dwelling-house or place 
" of abode of such defendant shall be situate, or to the sheriff of 
'< any other county, or to any other officer to be named by such 
" court or judge, in order to compel the appearance of such de- 
'* fendant ; which writ of distringas shall be in the form *^, and with 
'* the notice subscribed thereto % mentioned in the schedule to that 
« act, marked No. 3." ^ 

In order to obtain a distringas, the affidavit^, which is similar 
to that before required to ground a motion for a distringas, (m the 
statutes 51 Geo. III. c. 124, § 2, and 7 & 8 Geo. IV. c. 71, § 5 ^ 



* Brian v, Stretton, 1 Cromp. & M. 
74. 8 Tyr. Rep. 163. S. C; and see 
Addns o. Lowther, 5 Leg. Obs. 144. 
Hill V. Mould, 3 Tyr. Rep. 168. n. 

«» §3. 

^ For the form of the rule of court in 
term time, and judge*8 order for drawing 
it up in vacation, see Append, to Chap. 
IV, &c. §§ 17, 18. 

^ Append, to Chap. IV, &c. § 20. 

* /d. § 29. 

' Stat. 2 W. IV. c. 39. § 3. The 
proceedings by distringas, upon this sta- 
tute, are in many respects similar to 
those which were before required by the 
statutes 61 Geo. III. c. 124. § 2. and 7 
& 8 Geo. IV. c. 71. § 5. in cases where 



the plaintiff proceeded by origmai or 
other writ, and summons or attachment 
thereupon, or by subpcma and attach-> 
ment thereupon, in any action at law, 
against any person or persons not having 
privilege of parliament ; as to which see 
Tidd Prac. 9 Ed. 113, 14. 166, 6. 

* Append, to Chap. IV, &c. § 16. 

^ Johnson v. Rouse, 1 Cromp. & M. 
26. 3 Tyr. Rep. 161. S. C; and for 
cases determined on the above statutes, 
see Tidd Prac 9 Ed. 115. 156. and 
Scott V, Gould, 4 Taunt 156. Turner 
V. Wall, 5 Taunt. 520. Down v. Crewe, 
1 Marsh. 267. Anon. id. 268. a. Han- 
nam v, Dietrichsen, 5 Taunt 863. Wat- 
more t^. Bruce, 8 Taunt 67. Anon. id. 
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roost Btate that there have been three attempts at least to serve the 
defendant with the writ of summons^ by calling at his dwelling- 
house, or place of abode % if he has one ; service at the office of 
an employer, in such case, not being deemed sufficient ^ ; that on 
each of the Jirst two calls, deponent apprised the person whom he 
saw, of the nature of his business ^, and made an appointment to 
call again, for seeing the defendant ^ ; and that on the last call, 
(which must appear to have been eight days at least before the 
application to the court ^) a copy of the writ was left at the defend- 
ant's residence': The answers given to the deponent, on the dif- 
ferent applications, must be stated in the affidavit^ ; and he must 
not only swear that he has not been able to serve defendant with 
a copy of the writ, but must state in his affidavit such circumstances 
as will satisfy the court, or a judge, that the defendant keeps out of 



Chap. IV, 

&c. 



171. France v. Stq>liens, id. 693. S 
Moore, Sa. S. C. 11 Moore, 371, S. (a) 
Turner «. Smith, 1 Moore & P. 557. in 
tlie Common Fleas; and Pitt v. Eldred, 
1 Crompi & J. 147. 1 Tyr. Rep. 128. 
S. C Winstanley v. Edge, 1 Cromp. & 
J. 381. 1 Tyr. Rep. 276. S. C. God- 
Idn 0. Redgate^ 1 Cromp. & J. 401. 1 
Tyr. Rep. 287. S. C. Whitehome v. Si- 
Dooe, 1 Cromp. & J. 402. 1 Tyr. Rep. 
2dS. S. a DobeU o. King, 1 Tyr. Rep. 
496. Anon. id. 408, 9. Giles v. Bur- 
rougfasy 1 Pricey N. R. 76. Bowser v. 
Austen, 2 Cromp. & J. 45. 2 Tyr. Rep. 
164. Anon. 1 Price, N. R. 139. S. C. 
Fisher o. Goodwin, id, 167. 2 Cromp. 
& J. 94. 2 Tyr. Rep. 164. S. C. Ben- 
nington v. Owen, 2 Cromp. & J. 125. 
HoUyni;. Simpson, 2 Tyr. Rep. 165. 
TiWtrhman v. Cross, id, a&. Anon, id, ib* 
Man. Ex. Append. 15. and Dax, Ap- 
pend. 74, 5, in the Exchequer of Pleas. 
* Anon. 1 DowL Rep. 513. 5 Leg. 
Oba. 6S. S. C. K. B. Thomas v. Tho- 
mas, 2 Moore & S. 730. C. P. John- 
son V. Rouse, I Cromp. & M. 26. 3 
Tyr. Rep. 161. 1 Dowl. Rep. 641. S. 



C. Pagden v. Kelly, 1 Leg. Ex. N. S. 
205. Excheq. per Bayle^f, B. 

^ Thomas v. Thomas, 2 Moore & S. 
730. 

^ Coett V. WiUis, 5 Leg. Obs. 144. 
K. B. Johnson u. Rouse, 1 Cromp. & 
M. 26. 3 Tyr. Rep. 161. 1 DowL 
Rep. 641. S. C. Excheq. 

^ Johnson v. Rouse, 1 Cromp. & M. 
26. 3 T^r. Rep. 161. 1 Dowl. Rep. 

641. S. C. Atkins v. Lowther, 5 Leg. 
Obs. 144. Excheq.; and see Simpson v. 
Ld. Graves, 6 Leg. Obs. 45. Excheq. 

* Smith V. James, 5 Leg. Obs. 143. 
K. B. Brian v, Stretton, 1 Cromp. & 
M. 74. 3 Tyr. Rep. 163. 1 DowL Rep. 

642. S. C. Atkins v. Lowther, 5 Leg. 
Obs. 144. Excheq. 

' Anon. 1 DowL Rep. 513. 5 Leg. 
Obs. 63. S. C. Coett v. WiUis, 5 Leg. 
Obs. 144^ K. B. Street v, Ld. Alvanley, 
1 Cromp. & M. 27. 3 Tyr. Rep. 162. 
1 DowL Rep. 638. S. C. Hill t;. Mould, 
3 Tyr. Rep. 162. (a.) Jones v. Green, E. 
3 W. IV. Excheq. 

■ Pagden v, Kelly, 1 Leg. Ex. N. S. 
205. Excheq. per Bayley, B. 
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Chap. IV, 



Irr^ularity in 
fonn of affidavit, 
no ground for 
setting aside <&»- 
trmgas. 



Affidavit re- 
quired, when d^ 
feodant*8 re- 
sidence is un- 
known. 

When be is 
abroad. 



Rule, or order, 
for fUUrmgai, 



the way, to avoid being served*. ItmUst also be sworn, that the de- 
fendant has not appeared to the action, according to the exigency 
of the writ, and cannot be compelled to do so, without some more 
efficacious process K But though the court wiU not in general 
grant a distringM^ except on an t^fidavil that a copy of the writ 
has been left at defendant's house, still it seems that the mere 
want of that averment in the affidavit^ is not sufficient to enable 
the defendant to move to set aside the distringas, as being irre- 
gular ^ 

When the residence of the defendant is unknown, endeavours 
must be made to serve him personally, before the distringas can be 
obtained^; and grounds must be stated in the txffidavitf to induce 
the court to believe, that he keeps out of the way to avoid being 
served with process. When the defendant is abroad, a distringas 
may be obtained, on a proper affidavit, either to compel his ap- 
pearance, or for the purpose of proceeding to outlawry ^ Where 
the defendant is not abroad, a distringas, for the purpose of out- 
lawry, will not, it seems, be granted*; and where there is reason to 
believe that he is abroad, a distringas to compel an appearance, it 
is said, will not be allowed* : One state of circumstances, or the 
other, must be made out*: And where it was not clear, on the face 
of the affidavit, whether the defendant was in this country or 
abroad, the court put the plaintiff to make his election, as to the 
purpose for which he sought to obtain the distringas^. The €^ 
davit must also state, when the defendant is abroad, not only that 
he went thither, for the purpose of avoiding the demands of his 
creditors, but also satisfy the court, or a judge, by a statement 
of the circumstances, that he keeps out of the way to avoid being 
served'. 

If the court, or a judge, are satisfied by aj^vt/, that the defend- 
ant has not appeared to the action, and cannot be compelled to 



* Anon. 1 Dowl. Rep. 51S. 6 Leg. 
Obs. 63. S. C. K. B. Johnson v. Route, 
1 Cromp. & M. 26. 3 Tyr. Rep. 161. 
S. C. Simpson v. Ld. Graves, 6 Leg. 
Obs. 45. Waddington v. Palmer, itL 
444. Excheq. Price v. Bower, id, 446. 
per Baylty, R 

«» Stat S W. IV. c. 89. $ 2. 



* Smith v. Macdonald, 1 DowL Rep. 
688. 

' 1 DowL Rep. 565. 

* Fraser v. Case, 9 Bing. 464. 2 
Moore & S. 720. 1 DowL Rep. 725. 
S. C. 

' Simpson «. Ld. Graves, 6 Leg. Obfc 
45. 



WRIT OP MBTItlKOAS. 81 

do so wiihofit some more ^cadous process^ they will make a Chap. IV, 
nlle^ or order ^ for issuing the dutringaSf which is absolute in the ^^ 

first instance ; and drawn up by the clerk of the rules in the King*s 
Bench and Exchequer, or secondaries in the Common Pleas. But 
if the ajfidaoU be insufficient, the plaintiff must sue out an alias 
or piuries writ of sumnums^ for continuing the cause ; which is 
sometimes done, when the first writ has not been personally served, 
to prevent the operation of the statute of limitations. 

The writ of distringas is issued on a proper |>r^ctpe^; and is a nan Form of di$- 
omUas writ, commanding the sheriff, that he omit not by reason of '^''^^ 
anj liberty in his bailiwick, but that he enter the same, and dis- 
train upon the goods and chattels of the defendant, for the sum of 
forty shillings, in order to compel his appearance in the court in 
which the action is brought, to answer the plaintiff, in a plea of 
trespass on the case, (or debt, &c., as the case may be^) and to 
make known to the court, how he shall execute the same, on the 
return day^« In the county palatine of Lancaster, the writ ofdis^ in county pa- 
tringas is directed to the Chancellor or his deputy, or, in Durham, 
to the Bishop or his chancellor ; commanding the former, that by 
writ under the seal of his county palatine to be duly made, and 
directed to the sheriff of the said county palatine, he command the 
said sheriff, (or, if in Durham, that the bishop or his diancellor, by 
writ under the seal of his bishoprick, to be duly made, and di- 
rected to the sheriff of the county of Durham, cause the said she- 
riff to be commanded,) that he omit not by reason of any liberty in 
his bailiwick, but that he enter the same, and distrain upon the 
goods and chattels, &c., (as before ;) and how the said sheriff shall 
execute that writ, he make known, &c., on the return day ^ In No additional 
every writ of distringas^ issued under the authority of the act, it is ^I'^aJ^^^^se 

in distrutgtu, 

* Append, to Chap. IV. &c. § 17. in the Exchequer, id. 165, 6 ; on stat 7 
» /A § 18. & 8 Geo. IV. c. 71. § 6. id, 113, 14. 

* Id.§ 19. 155, 6 ; in actions against peers, id, 119; 

* Sched. to Stat 8 W. IV. c. 89. No. members of the House of Commona, id. 
S. Append, to Chap. IV. &c. §20. For 116. 120; corporations, id, 121; hun- 
the vrit of distringag^ and proceedings dredors, id. 123; inhabitants of county 
thereon, before stat. 2 W. IV. c. 39, on of city, or liberty, &c., id. 126 ; and re- 
a spedal original writ, in the King's specting issuesj on writs of distringas, id. 
Bench or Common Pleas. seeTidd Prac 1 10, 11. 1 19. 165. 

9 Ed. 110, 11 ; on a capias gvare chu~ * Append, to Chap. IV, &c. § 21. 

"» fi^ in tlie Common Pleas, id. R. M. 8 W. IV. reg. 16. 2 Moore & 
111; on a venire facias and subpoena, S. 838. 9 Bing. 450, 51. 

G 
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Chap. IV, 



To whom di- 
rected. 



a rule*, that " a turn amittas clause may be introduced by the 
plaintiff, without the payment of any additional tee on that ac- 
count." This writ should, in general, be directed to the sheriff of 
the county wherein the dwelling house or place of abode of the 
defendant is situate, or to the sheriff of any other county, or to 
any other officer to be named by the court, or a judge ^ And, if 
there are more sheriffs than one, the writs of distringas and capias 
should be directed accordingly <^; and if they are to a sheriff, or 
sheriffs, of a city or town and coimty of itself, they should be so 
described^; or, if one of the sheriffs is a party, the writs should 
be directed to the other*; or, if both the sheriff are parties, to the 
caroner'; and, if he also be a party, to elisors named by the master 
in the King*s Bench s, or prothonotaries in the Common Pleas ^ 

The authority and jurisdiction of the Chamberlain, and Vice 
chamberlain of the county palatine of Chester^ being abolished by 
the statute 11 Geo. IV. & 1 W. IV. c. 70. § 13<, the process of 
.distringas and capias, &c, should be directed to the sheriff* of that 
county. But there is a proviso in the statute 2 W. IV. c. 39^. that 
" nothing therein contained shall abridge, alter, or affect the fran- 
" chises and jurisdictions of either of the counties palatine of Lan- 
** caster, or Durham, or of any officer or minister thereof." If the 
defendant, therefore, reside in the county palatine of Zonciu^, the 

• 

writ should be directed to the Chancellor, or his deputy'; or, if in 

Durham, to the Bishop, or his Chancellor: and the mandatory part 

lo dnqve ports, of the writ is framed accordingly "• In the cinque ports, the process 



In counties pa- 
latine. 



> R. M. S W. IV. fc^. 8. 2 Moore 
& 8. dS5. 9 Bing. 446. 

^ SUU2 W. IV. c89. §8. and see 
Sched. thereto. No. 8. Append, to Chap. 
IV, &c. §$ 22, &c. and see Wright o. 
Warren, 8 Moore & 8. l^^per Jldtr^ 
won, J. Ante, 65. 71. 

« StaL2W.IV.c89.$S. 

<> Append, to Chap. IV, ^tc § 22, 8. 

* Letsom v. Bickk^, 6 Maule & S. 
lii. 

' Weston n. Coulson. 1 Blac. Rep. 

506. v. PhUlips, K 42 Geo. III. 

K. B. Append, to Chap. IV, &c. § 24. 

< Grant v. Bagge^ 8 East, 141. Ap- 
pend. to Chapu IV, &c § 2& 



^ Andrews«iSharp,2BlacRep.9lI. 
Mayor, &c, of Norwich o. Gill, 1 Moore 
& S. 91. 8 Bing. 27. S. C; but tee 
Mayor, &Cn of Berwick upon Tweed v. 
Williams, 10 Moore 266. and see Tidd 
Prae. 9 Ed. 151. Append, thereto* 
Chap. XIII. § 42, and Append, to Cba{k 
IV, &c$26. 

i 1 Sup. to Tidd Phic 9 Ed. 24, 6. 

k $21. 

1 R. M. 8 W. IV. r^. 16. and see 
'nddPlrac.9Ed.151. Append, thereto, 
Chap. VIII. S 26. 

"* AnU, 81. Append, to Chap. IV| 
&c$2l. 
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is directed to the Constable of Dover castle, his deputy or lieutenant * ; In Benack upon 

and in Berwick upon Tweedy to the mayor and bailiffs of Berwick^, Tweed. 

In the Isle of Ely, the process out of the courts at Westminster goes In Isle of Efy, 

in the first instance to the sheriff of Cambridgeshire, who there- ^*^' 

upon issues his mandate to the bailiff of the franchise <^: And, in 

like manner, where the defendant resides in the borough of SmUh- 

work, the process is directed to the sheriff of the county of Surrey, 

who issues his mandate thereupon to the bailiff of the borough, 

and not to the bailiff in the first instance \ When any district or When parcel of 

place, being parcel of one county, is wholly situate within and sur- gu^^"2S bv 

rounded by another, the writ of distringas, or capias, may be di- another. 

rected to the sheriff of either county, to serve or execute the same 

within such district^. 

The writ of distringas must be tested in the name of the chief jus- Tate of <&. 
tice of the King's Bench or Common Pleas, or chief baron of the *^^^^ 
Exchequer ; or, in case of a vacancy of such office, then in the name 
of a senior puisne judge of the court from which it issues': And When return- 
^ every such writ shall be made returnable on some day in term, not ^ ^ 
^ being less than fifteen days afler the teste thereof, and shall bear 
" teste on the day of the issuing thereof, whether in term or in vaca- 
" tion."' But *' no such writ shall be sufficient for the purpose of For proceeding 
" outlawry, or waiver, if the same be returned within less than *° outlawry. 
*^ fifteen days after the delivery thereof to the sheriff, or other 
** officer to whom the same shall be directed."^ 

A notice is required to be subscribed to the writ of distringa^\ Notice to be 
which is addressed to the defendant, requiring him to take notice, '"^"^^ '«. 
that the sheriff has distrained upon his goods and chattels for the 
sum of forty shillings, in consequence of his not having appeared 
m court, to answer to the plaintiff, according to the exigency of 
the writ of summons ; and that in default of his appearance to the 

■ Append, to Chap. IV, Ac. § 27. 
^ Id. § 28. 

* Grint v. Bagge^ S East, 128. 
' Boirring v. Pritcbard, U East, 289. 

ud lee 1 Chit. R. 374. (6.) Tidd Prac. 
9 Ed. 152. 

* For a direction to the sheriff of 
cither county to execute a writ of capUa 
io a particular district, see Append, to 
Chip. VII, &c. § 2. n. 

' Stat2 W.IV.C.S9. § 12. 



« Stat 2 W. IV. c. 89. $8. And for 
the manner in which the writ of dw- 
tringiiu was made returnable, before the 
sutute 2 W. IV. c. 89, on an original 
writ of trespass quart clatuum Jiregit in 
the Common Pleas, see Tidd Prac, 9 
Ed.111. 

^ Stat. 2 W. IV. c. 39. $ 6. 

^ Sched. to Sut 2 W. IV. c. 89. 
No. I. Append, to Chap. IV, Ac. § 29. 

G 2 
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WRIT OF DISTRINGAS. 



Chap. IV, 



Indorsements 
on. 



Issuing, sign- 
ing, and sealing. 

Copy of writ and 
notice to be de- 
livered there- 
with to sherifl^ 
&c. 

Warrant to dis- 
train, &c. 



Sheriffs to name 
deputies,re8ident 
in Londotit for 
receiving writs 
and granting 
warrants, &c. 



writ of dUtringiu, within eight days inchuive afler the return 
thereof, the plaintiff will cause an appearance to be entered for 
him, and proceed thereon to judgment and execution * ; or ((/* the 
defendant be subject to outlawry^) wiU cause proceedings to be 
taken to outlaw him''. And the writ of distringas is to be in- 
dorsed with the name of the plaintiff, or his attorney, in like man- 
ner as the writ oi summons^ ; and the amount of the debt and costs 
claimed by the plaintiff, when the action is brought for the recovery 
of a debt^ should, it seems, be indorsed thereon \ 

The writ of distringas is issued on a proper praecipe ^^ and 
signed, and sealed, in like manner as the writ of summons, A 
true copy of every such writ, and notice, is required to be delivered 
therewith to the sheriff, or other officer, to whom such writ shall 
be directed* ; and he wOl grant a warrant^ thereon, for the execution 
of it ; but, in a county palatine, a mandate^ must be previously 
obtained from the chancellor of the Duchy of Lancaster^ or his 
deputy, or from the Bishop of Durham or his chanceUor, com- 
manding the sheriff, &c., to execute the writ. 

By the statute 23 Hen. VI. c. 9. sheriffs are required to make 
yearly a deputy, in the king's courts of his Chancery, the King's 
Bench, Common Pleas, and Exchequer, of record, before they shaD 
return any writs, to receive all manner of writs and warrants to be 
delivered to them; which statute was enforced by subsequent 
rules of court in the King's Bench**, and Common Pleas*: and 
accordingly, by the late act for the further amendment of the law , 
&c., it is enacted, that " from and afler the Ist day of June ISSS , 
" the sheriff of each county in England and Wales shall severally 
" name a sufficient deputy, who shall be resident, or have an office, 
" within one mile from the Inner Temple Hall, for the receipt of 
" writs, granting warrants thereon, making returns thereto, an<* 



* This notice is, so far, similar to that 
which was before required by the statutes 
51 Oeo. III. c. 124. § 2, and 7 & 8 Geo. 
IV. c. 71. § 5. 

^ Sched. to Stat. 2 W. IV. c. S9. No. 
S. Append, to Chap. IV, &c. § 29. 

* AfUe, 69. 

^ Append, to Chap. IV, &c. § 19. 

* Stat. 2 W. IV. c. S9. § 8. 

' Append, to Chap. IV, &c. <S SI ; and 
as to the sheriflTs warrant, see Tidd Prac* 



9 Ed. 216, 17. 

« Append to Chap. lV,8tc.§S^ 
«• R. M. 1664. § I. R. E. 15 Car- 

n. reg, 4. K. B. 

i R. M. 1664. § 1. RH. 14ft 1* 

Car. II. reg. I. R. H. 16 ft 16 Oif. H- 

C. P. 

k Stat.8&4W.lV.c4«.§20- 
1 This was a dsy after the bringing in 

of the bill, but before the passing rf ^ 

act. 
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" accepting of all rules and orders, to be made on or touching tbe Chap. IV, 
" execution of any process or writ, to be directed to such sheriff." &c. 

The sheriff having received the writ, and granted a warrant Duty ofsherifi^ 
thereon, it is his duty, before the return thereof, to distrain upon JJ^w^"'*"^ ^"" 
the goods of the defendant, if he has any, for the sum of 40^., in 
order to compel his appearance ; and also to serve the writ and 
notice, or a copy thereof, on the defendant, if he can be met with ; 
or if not, to leave it for him, at the place where such distringas 
shall be executed ^ 

On the execution of the writ of distringw^ the defendant should. Proceedings on 
within etgkt days inclusive after the return thereof, cause an ap- ^^^ °° ^ ' 
pearance to be entered for him, in the court out of which the writ 
issued ; or, in de&ult thereof, the plaintiff may, by the terms of 
the notice subscribed to the writ \ cause an appearance to be en- 
tered for him, and proceed thereon to judgment and execution, (in 
like manner as when the writ of summons has been personally 
served on the defendant S) or (if the defendant be subject to out^ 
Inwry,) may cause proceedings to be taken to outlaw him. And Appearance may 
where a sheriff has distrained on a defendant's goods, and the de- piainti£^ without 
fendant does not appear, according to the exigency of the writ, ^eaye of court, 
the plaintiff, on an affidavit o£ the due execution thereof*^, may 
enter an appearance for him, without leave of the court ®. But " if Proceedings on 

. . in, 1 J return of non 

" such wnt of distnngas shall be returned non est inventus ana ^ mventus, and 

" nulla bona ^, and the party suing out such writ shall not intend ^^^^ ^^^"^ 

" to proceed to outlawry or waiver, according to the authority 

** thereinafter given, and any defendant, against whom such writ of 

" d^tringas issued, shall not appear at or within eight days inclu- 

" sive after the return thereof, and it shall be made af^ar by af- 

^fdavit s, to the satisfaction of the court out of which such writ 

*' of distringas issued, or, in vacation, of any judge of either of 

'* the said courts, that due and proper means were taken and used 

' Slat 2 W. IV. c 39. $ S. and aee ' Johnson v. Smealey, 1 DowL Hep. 

Tidd Vroc 9 Ed. 114. as to the mode 586. 565. 

of senring the writ of distringas, on sUt ' Append, to Chap. IV, &c § Si. 

7 & 8 Geo. IV. c 71. § 5* ■ Append, to Chap. XII. § S.; andfor 

^ Sched. to Stat. 2 W. IV. c. 89. No. the rule of court thereon, for entering ap- 

3. Append, to Chap. IV, &c. § 29. pearance, in term time, ut § 4w and 

Antet 76. judge's order in vacation, id»^b* 

* Append. Chap. XIL$ 2. 
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Chap. IV, " to serve and execute such writ of-^trtngaSy it shall be lawful 

&c. « for such court, or judge^ to authorize the party suing out such 

** writ, to enter an appearance for such defendant, and to proceed 

" thereon to judgment and execution."* 

Affidavit for au- In order to obtain a rule of court, or order of a judge, for the 

tiff to ente^^^" plaintiff to be at liberty to enter an appearance for the defendant, 

pearance for de- an affidavit^ must be made, shewing that proper means were taken 

and used to serve and execute the writ of dUtrtngas; and that, from 
the facts stated therein, there is reason to believe that the defend- 
ant keeps out of the way, to avoid being served with process : And 
it seems that the court, or a judge, may look at the previous steps 
taken by the plaintiff, in order to entitle himself to a distringoiK 
On a motion for leave to enter an appearance for the defendant, 
under the above clause, after return by the sheriff to the distringeUf 
of nulla bona and non est inventus, it appeared by the affidavit^ 
that the person endeavouring to serve the distringas had called 
several times at the residence of the defendant, who was a lodger, 
and had left a copy of the writ each time ; and that he was told, 
the defendant was not within, and that there was nothing belonging 
to the defendant there, as his lodgings were let to him ready fur- 
nished ; Bayley, B. was of opinion, that the affidavit ought to go 
on to state that the defendants had no effects elsewhere ; and 
when that deficiency was supplied, the plaintiff would be at liberty 
to enter an appearance for the defendant^. But where the af- 
Jidavit stated that three attempts had been made to execute the dis^ 
tringas, at the defendant's then present or late place of abode ; 
Lord Lyndhurstj C. B. ruled that it was insufficient, in not stating 
that endeavours had been made to serve the defendant, at his then 
present place of abode ; and that it ought to have stated the grounds 
for believing that he could not be foimd ^ 
Role or order If the court, or a judge, be satisfied with the affidavit, they will 

make a rule', or ordered, authorizing the plaintiff to enter an ap- 

* Sut. 2 W. IV. c. 89. § 8. And for ' Cornish tx. King, 6 L^. Obi. lia 
the time and mode of appearance by the per Bayley, B. 

plaintiff on stat. 7 & 8 Geo. IV. c. 71. ^ Scarborough «. Svans, 6 Leg. Obs. 

$ 5. aee Tidd Pmc. 9 Ed. 118, 14. 248. mi, Ezcbeq. 

Pojf, Chapw XII. r Append, to Chap. XII. § 4. 

• Append, to Chap. IV, &c § 86. ■/£/.§ 6. 
' I DowURep.656. 
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pearance for the defendant, which should he entered accordingly. Chap. IV, 
But if the affidavit be insufficient, the plaintiff's only remedy is by ^^ 

suing out a writ of exigifaciaSf and proceeding thereon to outlaw 
the defendant, which will be noticed in the next chapter. 



CHAP. VII, VIIL X, XL 



Of the Writ ^Capias, and the Execution thei^eof; 

and Process of Outlawry, 

1 HE writ of capias is founded on the statute 2 W. IV. c. 39. § 4. Writ of capias, 

by which it is enacted, that " in all personal actions, wherein it is i°iJ^"**^**°°' 

" intended to arrest and hold any person to special bail, who may 

" not be in the custody of the marshal of the marshalsea of the 

" court of King's Bench, or of the warden of the Fleet prison, the 

" process shall be by writ of capias^ according to the form con- 

" tained in the schedule annexed to that act, and marked No. 4."'^ 

This writ lies against all persons who are subject to a capias^ and Against whom. 

may be arrested and held to special bail ; but there is a proviso in Persons pri- 

the act **, that " nothing therein contained shall subject any person ^^^^ "®™ 

" to arrest, who, by reason of any privilege, usage, or otherwise, 

" may now by law be exempt therefrom." The persons againsf Persons not 

whom a writ of capias does not lie are, not to mention the sove- ^^. 



' StaL 2 W. IV. c. 89. ^ i. Append, 
to Chap. VII, &c. § 2. And as to the 
vrit of capias ad respondendum by ort- 
gino^, in the King^s Bench or Common 
Fleas, before the statute, see Tidd Frac, 
9 Ed. 128, &c. ; bill of Middlesex and 
btiiaty in the King's Bench, id, 146, 7 ; 
capias quare clausumJregU, in the Com- 
mon Pleaj, id, 163 ; and quo mimis, in 
the Exchequer, id. 167, And for the 



form of the writ of cajrias ad responden- 
dum by origjtnal^ in K. B. and C. P. see 
Append, to Tidd Prac. 9 Ed. Chap. VII, 
$ 1. ; of the biU of Middlesex and /a- 
titat, in K. B. Id. Chap. VIII. § 6. 11. 
21. 28.; of the capias quare dausum 
Jregitt in C. P. id. § 62. 64. ; and of the 
quo minus, in the Exchequer, id, ^ II U 
»» Stat. 2 W. IV. c. 89. § 19. 
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Persons not 
liable to be ar- 
rested thereon. 



Chap. VII^ reign, atnbtissadorSf or other pubUc mmisteTs^; peers of the realm 
^^ of Englandj and peeresses, whether by birth or marriage^, and 

Scotch or Irish peers and peeresses ^ ; members of the House of Com- 
mons\ or of convocation^; members of corporations aggregate % 
or hundredors^f for any thing done in their corporate capacity, or 
on the statute 7 &. 8 Geo. IV. c. 31. ; and attomies, or other officers 
of courts of justice^. There are also other persons, who, though 
they were formerly subject to a capias, are not liable to be arrested 
thereon ; as the servants in ordinary of the King, or Queen regent, 
without notice first given to, and leave obtained from the lord 
chamberlain of the royal household'*; executors and adminis- 
trators, when they merely act en outer droit, and have duly ad- 
ministered the effects of the deceased ^ ; heirs and devisees, when 
sued on the bond or obligation of their ancestors, or devisors ^ ; 
married women, for debts contracted before or after coverture', 
unless, in the latter case, they have appeared and acted as femes sole, 
and obtained credit in that character, under false and fraudulent 
pretences'; seamen^, marines^, and soldiers^, for debts under a certain 
amount^; bankrupts, in coming to surrender and fmish their ex- 
amination * ; and, a^r they have obtained their certificates, for debts 
contracted prior to their bankruptcy ^ ; and insolvent debtors, dis- 
charged under the statute 7 Geo. IV. c. 57, for debts due at the time 
Persons having of filing their petitions \ It is also observable, that defendants have, 
locaTprivilL*' ^^ some cases, only a temporary or local privilege from arrest : Thus, 

the parties to a suit, and their attornies, witnesses, &c., are, for the 
sake of public justice, privileged from arrest, in coming to, attend- 
ing upon, and returning from the courts ; or, as it is usually termed. 



from arrest.' 



• Tidd P^ac.9Ed. 191. 
«» Id. 192. 

• • Id. 19S. 
•» Id. 190. 

• Id. 193. 

f Id. 194, 6. 

■ Id. 198, 9. 

^ By the statute 32 Geo. III. c. S3. 
petty qfficers and seanien in his majesty's 
service, were privileged from arrest, for 
any sum under 202. And, by the last 
annual mulivy act, (3 & 4 W. IV. 
c. 5.) § 3. no person enlisted as a soldier 
shall be liable to be taken out of his ma- 



jesty's service, by any process or execu- 
tion, other than for some criminal matter, 
unless an affidavit be made, that the ori- 
ginal debt amounts to the value of thtrty 
pounds at least, over and above all costs 
of suit : And there is a similar clause^ 
with regard to persons enlisted into his 
mi(jesty*s service as mcarineti in the last 
annual marine act, (3 & 4 W. IV. c. 6.) 
§3. 

» Tidd Pmc. 9 Ed. 200. 

k Id. 204. 

» Id. 213. 
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eundoy marandof et redeundo*: clergymen alao were privileged, in Chap. VII, 
going to and returning from church, or performing divine service ^: ^^ 

and every person is privileged from arrest on Sunday^ except in 
cases of treason, felony, or breach of the peace ^ ; and in his own 
house, provided the outer door be shut^; or in the King's pre- 
sence ^, or within the verge of his royal palace ^, except by an 
order from the board of green cloth, or unless the process issue out 
of the palace court ^; or in any place where the King's justices are 
actually sitting \ 

The writ of capias is a non omittas writ, directed to the sheriff, or Direction, and 
other ofHcer or person by whom the same is to be executed, in like ^"° ° ^-^ 
XBanner aathevfTitofiUstringas^; commanding him, that he omit 
not by reason of any liberty in his bailiwick, but that he enter the 
same, and take the defendant, {stating the place and county of his 
residence^ or supposed residence^ if he shall be found in his bailiwick, 
and him safely keep, until he shall have given the said sheriff, &c. 
hail^ or made deposit with himi^, according to law, in an action on 
promises, {pr^ of debt, &c.,) at the suit of the plaintiff, or until the 
defendant shall by other lawful means be discharged from his 
custody ^ ; and that, on execution thereof, the said sheriff, &c. do 
dehver a copy thereof to the defendant ^ : and requiring the de- Notice to de- 
fendant to take notice, that within eight days after the execution 
thereof on him, inclusive of the day of such execution, he should 
cause special bail to be put in for him, in the court where the 
action is brought, to the said action ^ ; and that, in default of his so 
doing, such proceedings may be had and taken, as are mentioned 
in the warning thereunder written, or indorsed thereon ^ : And When to be re- 
ftirther commanding the said sheriff, &c. that immediately afler 
the execution thereof, he do return the writ to the said court, 



* Tidd Ptae. 9 Ed. 195. 

* Id, 219. 

* Jd. 218. 
•» Id. 219. 

* Ajde, 78. 

' For the form of the bail bond, see 
Append, to Chap. VII, &c. § 11. And 
u to bail to the sheriff, and his duty 
to taice the same, see Tidd Prac 9 Ed. 
221. 22S.; and as to the bail-bond, in 
what sum it should be taken, the form of 



it, and the consequences of its varying 
from the writ, &c., see id, 224, 5, 6. 

' As to the defendant's depositing 
money in the sheriff's hands, in lieu of 
finding sureties for his appearance at the 
return of the writ, on stat 4S Geo. III. 
c. 46. § 2, see Tidd Prac. 9 Ed. 227; 
and for the construction of that statute, 
and the cases decided thereon, u/. 228, 9. 

»» Sched. to Stat. 2 W. IV. c. 39. No. 
4. Append, to Chap. VII, § 2, &c. 
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Chap. VII, U^ther with the manner in which he shall have executed the nniie, 
&C. and the day of the execution thereof; or that, if the same shall re- 

main unexecuted, then that he do so return the same, at the ex* 
piration of fawr calendar months from the date thereof, or sooner, 
if he should be thereto required, by order of the said court, or by 
any judge thereof \ 
Writ of ci^naf, ' The writ of capias^ as well as the distringas^ into the 'Counties 
to county pala- pjQatJne of Lancaster and Durham, is required, by a general rule of 

all the courts ^ to be directed to the chanceUor of the county 
palatine of Lancaster, or his deputy, or to the bishop of Durham, 
or his chanceUor ; and commands the former, that by his writ, 
under the seal of the said county palatine, to be duly made, and 
directed to the sheriff of the said county palatine, he command the 
said sheriff, (or, if in Durham, that the bishop, by his writ, under 
the seal of his bishoprick to be duly made, and directed to the 
sheriff of the county of Durham, cause the said sheriff to be com- 
manded,) that he omit not by reason of any liberty in his bailiwick, 
but that he enter the same, and take the defendant, &c. {as in 
common cases) : And that he further command him, that on ex- 
ecution thereof, he do deliver a copy thereof to the said defendant ; 
and that the said writ do require the said defendant to take notice, 
&c. ; and that he further command the said sheriff, that immediately 
after the execution thereof, he do return that writ, &c. ^ {as in the 
ordinary capias, with the like memorandum, warning, and indorse^ 
ments,) 
Defendant's The christian and surnames of the defendant, if known, should 

beTTOr^"in ^® inserted in the writ: And where he was described in the process, 
writ. and affidavit to hold to bail, by the initials of his christian name only. 

Initials of his the courts would formerly have ordered the bail bond to be delivered 

christian name, « , , , i /. i •.. , , 

when and bow up to be cancelled, and the defendant discharged, upon entenng a 
suted. common appearance^. But, by a late rule of all the courts', 

lY.regA. $S2. " where the defendant is described in the process, or affidavit to 

hold to bail, by initials, or by a wrong name, or without a christian 
name, the defendant shall not be discharged out of custody, or the 

* Sched. to Stat 2 W. IV. c. 89. No. 586. and see Parker v. Bent, 2 DowL & 
4. Append, to Chap. VII, &c. § 2. R. 78. M'Beath v. Chatterley, itL 287. 

^ R. M. 8 W. IV. reg. 16. 2 Moore K. B. Tsylor v. Ruthennan, 6 Moore^ 

& S. 888. 9 Ring. 450, 51. Jntet 81. 264. C. P. 

* Append, to Chap. VII, &c. § 8. • R. H. 2 W. IV. reg, 1. § 82. 8 

* Reynolds v. Hankin, 4 Bam. & Aid. Bing. 292, 2 Sup. toTidd Prac. 9 Ed. 12. 
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bail bond delivered up to be cancelled, on motion for that purpose, Chap. VII, 

If it shall appear to the court, that due diligence has been used to &c- 

obtain knowledge of the proper name." In the construction of this 

rule, due diligence was holden to have been used, in inquiring the 

name of a defendant, although no inquiries had been made of him, or 

his immediate friends, or at his house, or place of business ; the 

debt being large, and the affidavits shewing that there was 

ground to fear he might abscond, if he knew that proceedings 

were about to be instituted \ And now, by the late act for the By stat s & 4 

further amendment of the law*, &c. in *< all acCons upon bills of ex- ^' *^* 

" change or promissory notes, or other written instruments, any of 

'' the parties to which are designated by the initial letter or letters, 

" or some contraction of the christian or first name or names, it 

*' shall be sufficient, in every affidavit to hold to bail, and in the 

'* process or declaration, to designate such person by the same 

*' initial letter or letters, or contraction of the christian or first 

" name or names, instead of stating the christian or first name or 

*' names in full." 

The defendant's residence or place of abode should also be insert- Defendant's re- 
ed in the writ of capias^ : And there is a rule of the court of King's *f ab^*e?' ^ ^ 
Bench ^, that " the attorney concerned for the plaintiff in the cause, 
or his agent, shall, upon all bailable mesne process, and every writ 
of attachment, andJierifaciaSf and capias ad satisfaciendum^ indorse 
the place of abode and addition of the party against whom the 
writ is issued, or such other description of him as such attorney or 
agent may be able to give." On this rule it has been deter- 
mined, that a sheriff is not bound to execute bailable process, in 
which the place of abode and addition of the defendant are not in- 
dorsed, although, at the time of receiving the capias, he made no 
objection to the want of such indorsement *. 

The writ of capias must bear date on the day on which it is Date and tette 
issued'; which requisite, we have seen^, is not satisfied by a day ^'^ 
being indorsed on the writ ^ ; and it must be tested in the name of 

* Hicks V. Mareco, 1 Cromp. & M. DowL & R. 471. and see Tidd Prae, 9 
84. S Tyr. Rep. 216. S. C. £d. 159. 

^ S & 4 W. IV. c. 42. § IS. and see « Kenrick v. Nanney, 1 DowL Rep. 

same statute, ^ 1 1, by which pleas of mi^ 58. 8 Leg. Obs. 270. S. C. per Taim- 

fiioimr are abolished, jfnie, 66. ton, J. 

' Ante, 89. but see Webb v. Lawrence, ' Stat 2 W. IV. c. 39. § 12. 

6 Leg. Obs. 461 . Excbeq. * Ante, 68. 

* R. H. 2 & S Geo. IV. K. B. 6 n gtat. 2 W. IV. c. 39. § 12. 
Sirn. & Aid. 560. 2 Chit R. 377. 1 
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Chap. VII, 

When to be re- 
turned. 

For proceeding 
to outlawry. 



Memorandum 
to be subscribed 
to. 

Warning to de- 
fendant on. 



Indorsements on. 



the Lord Chief Justice, or Lord Chief Baron, of the court from 
which it issues ; or, in case of a vacancy of such office, then in the 
name of a senior puigne judge of the said court*. This writ is, by 
the terms of it^, to be returned by the sheriff, &c. immediately 
afler the execution thereof: But it " is not sufficient, for the pur- 
" pose of outlawry, or waiver, if the same be returned within less 
" than Jijieen days after the delivery thereof to the sheriff, or other 
** officer to whom the same shall be directed.*' ^ 

A memorandum is required to be subscribed to the writ, stating 
that it is to be executed within your calendar months from the date 
thereof, including the day of such date, and not afterwards^ : And 
the following warning^ to the defendant must be thereunder 
written, or indorsed thereon. 1. If a defendant, being in custody, 
shall be detained on this writ, or if a defendant, being arrested 
thereon, shall go to prison for want of bail, the plaintiff may 
declare against any such defendant, before the end of the term 
next after such detainer or arrest, and proceed thereon to judg- 
ment and execution ' : 2. If a defendant, being arrested on this 
writ, shall have made a deposit of money, according to the statute 
7 & 8 Geo. IV. c. 71., and shall omit to enter a common ap- 
pearance to the action, the plaintiff wUl be at liberty to enter a 
common appearance for the defendant, and proceed thereon to 
judgment and execution >: 3. If a defendant, having given bail 
on the arrest, shall omit to put in special bail, as required, the 
plaintiff may proceed against the sheriff, or on the bail bond ^ : 
4. If a defendant, having been served only with this writ, and not 
arrested thereon, shall not enter a common appearance within 
eight days after such service, the plaintiff may enter a common 
appearance for such defendant, and proceed thereon to judgment 
and execution K The sum for which the defendant is to be ar- 
rested and holden to special bail, by affidavit or judge's order, 
must also be indorsed on the writ^ ; with the name and place of 



» Stat. 2 W. IV. c. 89. § 12. 

' Sched. to sut 2 W. IV. c. 39. No. 4. 

• Stat. 2 W. IV. c. 89. § 6. 

• Scbed. to Stat. 2 W. IV. c. 89. No. 
4. Append, to Chap. VII, &c. § 4. 

• Append, to Chap. VII, &c. § 6. 

' For the proceedings in actions 
against prisoners in custody of the she- 
riff, &C., see Tidd Prac. 9 £d. 84), &c., 



and against those in custody of the marshal 
or warden, posi^ Chap. XV. 

« Post, Chap. XII. 

^ Pott, Chap. XIII. 

* Post, Chap. XII. 

* Sched. to Stat. 2 W. IV. c. 89. No. 
4^ 5. Append, to Chap. VII, &c. § 6. 
and see stat. 12 Geo. I. c. 29. § 2. 
This part of the statute^ however, h 
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(i 



it 



abode of the plaintifl^ or his attorney, by whom the same was issued^ 
and the amount of the debt and costs claimed by the plaintiff*. 
It also seems, that the place of abode and addition of the party 
against whom the writ issues, or such other description of him as 
the plaintiff's attorney or agent may be able to give, should, at 
least in the King's Bench, be indorsed on the writ^. And there Proceedings in 
is a clause in the act*^ that " all such proceedings as are mentioned ^^"^^ ° ^^^ 
in any writ, notice, or warning, issued under that act, shall and special baiL 
may ^e had and taken, in default of the defendant's appearance 
or putting in special bail, as the case may be." 
The writ of capuM is issued by the proper officer; and signed. Issuing, signing 
and sealed, in like manner as the writ of gurnmaru^f or distringas^ : ^^ "paling. 
and, at the time of issuing it, the plaintiff's attorney, we have seen^ Frtedpe for. 
should deliver to the officer by whom it is issued, a prcecipe^, or note 
of instructions, stating the county, nature of the writ, names 
of the parties, and cause of action, concisely, with the name of the 
plaintiff^'s attorney, and date. In bailable cases it is usual, at the Affidavit of 
time of issuing the writ, to make an affidavit of the cause of ac- ^""^ of action, 
tion. This affidavit may be sworn in court, or before a judge. Before whom 
or commissioner of the court, authorized to take qffidavits^ by vir- '^^"^ 
tue of the statute 29 Car, II. c. 5. or else before the officer who 
issues the process, or his deputy ^ : and it may be sworn before a 
commissioner, although he be concerned as attorney for the 
plaintiff'. 

By the statute 29 Car, II. c. 5. § 2., (extended to the Isle of ilfan, Commissioners 
by the statute 6 Geo. III. c. 50. § 2.) " the justices of the courts ^vits,^i?£ng- 
of King's Bench and Common Pleas, and the Lord Treasurer, ^"^ "^^ ^*^ 
Chancellor and Barons of the Exchequer, are authorized, by 



nerely dtrKtory to the sherif!) and does 
not avoid the process, when the sum 
sworn to is not indorsed upon it. Tidd 
Pne. 9 Ed. 159. 1st Supplement 
tbereto, 65. Dorrington v, BrickneUt 
il Moore, 445. Martin {or Evans) v, 
Bidgood, 12 Moore, 236. 4 Bing. 63. 
S. C. As to the practice of holding the 
defendant to special bail, by order of a 
judge, see Tidd Prac 9 Kd. 166 1 and 
for the forms of qffidavUt for that pur- 
p»e» Append, thereto, Chap. X. §86.88.; 
^ of the judge's order thereon, id, § 



87. 

■ AnUt 69. Append, to Chap. VII, 
&c. § 6, 7. 

^ Append, to Chap. VII, &c. § 6. 

« Stau 2 W. IV. c 89. § 16. 

^ Ante, 72. 

^ Ante, 84. 

' Antey 72, 3. 

> Append, to Chap. VII, &c. § 1. 
» Stat 12 Geo. I. c. 29. § 2. 

> R. £. 15 Geo. II. reg. 2. K. B. 
R. £. IS Geo. II. reg, 1. C. P. and see 
Tidd Frac 9 Ed. 179. 
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Chap. VII, commission, to " empower as many persons as they shall think fit 

&c. « and necessary, in the several shires and counties within the king- 

" dom of England, and dominion of Wales, and town of Berwick 

" upon Tweed, to take and receive all and every such affidavit and 

affidavits as any person or persons shall he willing and desirous 

to make, before any of the persons so empowered, in or con- 

" ceming any cause, matter, or thing depending, or any wise con- 

" ceming any of the proceedings, in the said respective courts, as 

In Great Bri- ** masters extraordinary in chancery used to do." And, by a sub- 

in*/r^fMt"^ sequent statute*, the courts of law and equity in Ireland, are 

empowered to grant commissions for taking affidavits, in all parts 
Authority given of Great Britain ^ : But a commission to take affidavits does not 
^* authorize the commissioner to administer an oath for the vtvd 

voce examination of a witness before an arbitrator ^. The corn- 
Stamp duty on. mission for taking affidavits in England should, by the general 
Not determined stamp act<^, be Stamped with a ten shilling stamp** ; and, by the 
crowa"**^ ° statute 1 1 Geo. IV. & 1 W. IV. c. 43. § 4. " all commissions 

" for taking affidavits, to be made use of and read in any court, 

** shall, notwithstanding any demise of the crown, remain and con- 

'* tinue in force, during the pleasure of the succeeding sovereign, 

" until the same shall be revoked, or otherwise avoided." 

Authority of By the statute 11 Geo. IV. & 1 W. IV. c. 70. for the more 

to cZSX^ effectual administration of justice in England and Wales •, " any 

lithed by stat. « person who shall have been duly appointed a commissioner for 

I W. IV. c' 70. " taking affidavits, in any of the courts abolished by that act, shall, 

" upon producing his appointment before the proper officer, and 

" upon payment of one shilling, be entitled to have his name in- 

" serted in a list to be kept for that purpose, of such commis- 

** sioners, and to exercise, within the limits of his existing com- 

'* mission, the same power and authority, and for the same pur- 

** poses, as if his commission had issued from one of his majesty's 

Power of grant- « courts at Westminster" And, by the late act for the further 

«rtend!rfto"°°' amendment of the law ', &c., reciting that it would be convenient if 

Scotland and {j^^ power of the superior courts of common law and equity at West- 

minster, to grant commissions for taking affidavits, to be used in 
the said courts respectively, should be extended ; it is enacted, that 

■ 56 Geo. III. c. 176. Part IL$ S. 

b Tidd Prac, 9 Ed. 179. (o.) * § 18. and see stat. 6 Geo. IV. c. 

« Rex o. Hanks, 8 Car. & P. il9. 106. Tidd Prac. 9 Ed. 491. (A) 

per Gatdee, J. ' 8 & 4 W. IV. c. 42;§ 48. 
' Stat 65 Geo. III. c 184. Schcd 
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** the Lord High-Chancellor, Lord Keeper, or Lords Coinmis- Chap. VII, 

'* sioners of the Great Seal, the said courts of law, and the &c. 

<< several judges of the same, shall have such and the same powers 

** for granting commissions, for taking and receiving affidavits in 

** Scotland and Ireland^ to be used and read in the said courts re- 

" spectively, as they now have, in all and every the shires and 

** counties within the kingdom of England^ and dominion of 

** Wales^ and town of Berwick upon Tweedy and in the isle of Man^ 

^* by virtue of the statutes now in force ; and that all and every 

« person and persons, wilfully swearing or a£Brming falsely, in any 

" affidavit to be made before any person or persons who shall be 

" so empowered to take affidavits under the authority aforesaid, 

" shall be deemed guilty of perjury, and shall incur and be liable 

*^ to the same pains and penalties, as if such person had wilfully 

** sworn or affirmed &lsely, in the open court in which such affida- 

'* cit shall be entitled, and be liable to be prosecuted for such per- 

" jury, in any court of competent jurisdiction, in that part of the 

'* united kingdom in which such offence shall have been com- 

'* mitted, or in that part of the united kingdom in which such 

** person shall be apprehended on such a charge." 

The writ of capias being sued out, should be delivered to the Delivery of 

sfaerifil or other officer or person to whom it is directed ; and " so capuutjinih 

* ^ ^ copies thereof to 

•< many copies thereof should be delivered to him, together with aherifi; &c* 
" every foenufrandunif or notice, subscribed thereto, and all indorse- 
^ ments thereon, as there may be persons intended to be arrested 
" thereon, or served therewith :"* And there is a proviso in the puintifi^ or hii 
act, that " it shall be lawful for the plaintiff, or his attorney, to 'l^^;^^^ 
" order the sheriff, or other officer or person to whom the writ to trrest some 
** shall be directed, to arrest one or more only of the defendants ^^ ^^ ^ 
" therein named, and to serve a copy thereof on one or more of ^t on others. 
" the others ^ ; which order shall be duly obeyed by such sheriff, 
** or other officer or person : and such service shall be of the same 
^' force and effect, as the service of the writ of summons therein- 
** before mentioned, and no other."^ 

Upon the delivery of the writ to the sherifl^ he will grant his Warrant, or 
warrant * thereon, directed to his officers, for the execution ^2^,/^ °" 

* Stat 2 W. IV. c. S9. § 4. ^ Append, to Chap. VII, &c. § 8. 

^ For the form of this order, see Ap- And as to the sherifTs warrant to arrest 

peDd. to Chap. VII, &c. § 10. the defendant, see Tidd Prac. 9 Ed. 

' Stat 2 W. IV. c. 39. § 4. 217. 
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Chap. VII, 
Sec 



of it; but, in a county palatine, a mandate^ must be previously 
obtained from the Chancellor of the Duchy of Lancaster or 
hiB deputy, or from the Bishop of Durham or his chsncellor, 
directed to the sheriff, conunanding him to execute the 



same. 



Duty of sheri^ 
in executing. 



When parcel of 
one county is 
surrounded by 
another. 



DeHrery of 
copies of writ, 
&C. to defend- 
ants. 



Indorsement on 
writ, of true day 
of execution. 



Within the time limited for the execution of die writ, it is the 
duty of the sheriff, or his officers, to arrest the defendant^, if he 
can be found in his bailiwick, and to detain him, until he shall have 
given him bail, or made deposit with him, according to law, or until 
the defendant shall, by other lawful means, be discharged from his 
custody ^. And there being, in divers parts of England^ certain 
districts and places, parcel of some one county, but wholly situate 
within and surrounded by some other county, which was pro- 
ductive of inconvenience and delay in the service and execution of 
the process of the said courts ; for remedy thereof it is enacted, 
that ** every such district and place shall and may, for the purpose 
" of the service and execution of every writ and process, whether 
" mesne or judicial ^, issued out of either of the said courts, be 
*' deemed and- taken to be part as well of the county wherein such 
" district or place is so situate as aforesaid, as of the county 
" whereof the same is parcel ; and every such writ and process 
*^ may be directed accordingly, and executed in either of such 
" counties."' 

When the defendant is arrested upon the writ of capias, the she- 
riff, or his officer, is required by the statute ^ ** upon or forthwith 
<' after the execution thereof, to cause a copy of the writ, together 
" with every memorandum or notice subscribed thereto, and all in- 
" dorsements thereon, to be delivered to every person upon whom 
" STich process shall be executed by him, whether by service or 
" arrest ; and shall .indorse on such writ, the true day of the exe- 



* Append, to Chap. VII, &c. § 0. 

^ As to the arrest of the defendant, 
and by whom, and by what authority, 
when, ^here, and in what manner, it may 
be made, see Tidd Prac. 9 Ed. 171. 816, 
&c.; and for the sheriff's duty on the 
arrest, id. S26, &c. 

^ Sched. to 8Ut.8 W. IV. c. 89. No. 



' The process usually put in opposi- 
tion to mesne iajinal; mesne process 
being of z judicial nature, as well as pro- 
cess of execution : but the term Judicial, 
in this clause^ was probably intended to 
mean process after Judgment. 

• Stat. 2 W. IV. c 89. § 20. 
' '2W. IV.c.89.§i. 
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** cution thereof, whether by service or arrest,"* In order to give When to be 
effect to the last-mentioned provision, there is a general rule of all sequence of 
the courts ^ that " the sheriff, or other officer or person to whom omiMion. 
any writ of capias shall be directed, or who shall have the exe- 
cution and return thereof, shall, within six days at the least after 
the execution thereof whether by service or arrest, indorse on such 
vnit, the true day of the execution thereof; and in default thereof, 
shall be liable, in a summary way, to make such compensation for 
any damage which may result from his neglect, as the court or a 
judge shall direct." When the sheriff has neglected to comply 
with this rule, by not indorsing on the writ of capias the day of 
its execution, the plaintiff's remedy is, not by attachment, but by 
a rule calling on the sheriff to shew cause, why he should not 
amend his retom, and make such compensation to the plaintiff^ as 
the court shall direct ; and why he should not pay the costs of the 
application^: And he is commanded by the writ, immediately Return of vrit. 
after the execution thereof, to return the same to the court, toge- 
ther with the manner in which he shall have executed it, and the 
day of the ^lecution thereof ; or that, if the same shall remain 
Bnexecnted, then that he do so return the same, at the expiration 
off mar calendar months from the date thereof, or sooner, if he 
should be diereto required by order of the said court, or by any 
judge thereof^. 
The defendant being arrested on the capias^ is either discharged Proceedings on 

arrests 

out of custody, on giving bail to the sheriff ^ or an attorney's un^ 
deitaking for his appearance, according to the exigency of the writ^, 
or on depositing in the sheriff's hands, the sum indorsed thereon, 
together with 10^ in addition, to answer costs, &:c. on the statute 
43 Geo. III. c. 46. § 2 s ; or he remains in custody ^, or escapes S 
or is rescued ^, &c. 

* Stat. 2 W. IV. c S9. § 4. Append. toniey's undertaking to appear, see Tidd 
to Chip. VII, &c § 1«. Prac. 9 Ed. 227. 

^ R. M. S W. IV. reg. 4. 8 Moore ' For this statute^ and the proceedings 

&S.SSO. 9Bing. 444. thereon, see Tidd Phic. 9 £d. 287. 

* Ridley o. Weston, 8 Moore & S. ^ For the proceedings, when defendant 
'TSi. remains in custody, see id, 289. 

* Sched. to Stat. 2 W. IV. c. S9. No. ' As to the defendant's escape, and the 
4. Append, to Chap. VII, &c. § 2. plaintiff's remedies thereon, see id. 835, 

* As to the bail to the sherifl^ &c., &c. 

tide anie, 89. (/.) ^ For the plaintiff's remedies on a 

' As to the nature and efiect of an at- rescue, see id, 2S6, 7. 

H 
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ALIAS AND PLURIS8 CAPIAS. 



Proceedings, 
when defendant 
cannot be ar- 
rested. 



jflias and plu" 
rieteapiasm 



May be directed 
to sheriff of 
another county. 



Forms of. 



How issued, &c. 



jUias cttpioi un- 
necessary, when 
plaintiff does not 
proceed on first 
writ. 



Proceedings to 
outlawry, or 
waiver, on mesne 
process. 



M 



u 



If the defendant cannot be taken on the writ of capicts^ the she-" 
riff, on being required to return it, by order of the court or a judge, 
should return non est inventus ^; and thereupon, the plaintiff may 
either sue out an cdias, and afterwards, if necessary, a pluries ca- 
piaSf for arresting the defendant, or issue an exigi facias^ and 
proceed to outlawry. There is a clause in the act ^, however, that 
'* nothing therein contained shall subject any person to outlawry, 
« or waiver, who, by reason of any privilege, usage, or otherwise, 
'^ may now by law be exempt therefrom." 

The writs of alias and pluries capias are non omittas wrtts^ di-* 
reeted to the sheriff, or other officer by whom they are to be exe- 
cuted ; commanding him, (as befare, or theretofore, he had been com- 
manded,) to take the defendant, &c. {as in the first writ of capias) z 
And, by a general rule of all the courts ^, " any alias or pluries 

writ of capias maybe directed to the sheriff of any other county; 

the plaintiff, in such case, referring to the preceding writ or writs, 
" as directed to the sheriff to whom they were in fact directed*'. 
The forms of these writs are given in the rule ®, and will be found 
in the Appendix^: and there should be the like memorandum^ 
warning, and indorsements thereon, as on the first writ. These 
writs are issued, on proper praecipes 9; and signed, sealed, and exe- 
cuted, in like manner as the first writ of capias. But it has been 
determined, that if a writ of capias be issued, on an qfidaoii of 
debt, into one county, and no proceeding be taken thereon, the 
plaintiff need not issue an aUas capias ; but another original writ 
of capias may be issued into another county, on the same afidavUK 

The writ of exigi facias, and process of outlawry, are founded 
on the statute 2 W. IV. c. S9 * ; by which it is enacted, that " upon 
" the return of non est inventtis, as to any defendant against whom 
" such writ of capias shall have been issued, and also upon the re- 
'' turn of non est inventus and nulla bona, as to any defendant against 
" whom such writ of distringas as thereinbefore mentioned shall 



* Append, to Chap. XIII, ^14. 

^ Stat. 2 W. IV. c. S9. § 19. And as 
to the exemption from outlawry or waiver, 
see Tidd Ptae. 9 Ed. 131. 

• R. M. S W. IV. reg, 6. 9 Bing. 
444. 2 Moore & S. 830, SI. By this 
rulb it appears, that the aliat and pluries 
capica are made to answer the purpose of 



Mtahtm writs. 

' Append, to Chap. VII, &c. $ 15. 

* R. M. 8 W. IV. n^. 7. 9 Bing. 445. 

f Append, to Chap. VII, &c. § 14. 

« /d. 5 IS. 

^ Rodwell V. Chapman, 1 Cromp. & 
M. 70. 1 DowlRep. 684. &C. 

» §5. 



PROCESS OF OUTLAWRY. 99 

** have issued, whether such writ of capias or disbingas shall have Chap. VII^ 

<* issued against such defendant only, or against such defendant &<^* 

'* and any other person or persons, it shall be lawful, until other- 

" wise provided for, to proceed to outlaw or waive such defendant, 

*^ by writs of exigi facias \ and proclamation \ and otherwise, in 

^ such and the same manner as may now be lawfully done upon 

" the return of non est inventus to a pluries writ of capias ad re- 

*^ spandendurrif issued afler an original writ<^: Provided always, r^sf^ and return 

" that every such writ of exigent^ proclamation, and other writ ^^"and ro^ 

" subsequent to the writ of capias or d&strtngasy shall be made re- clamation, &c 

'* tumable on a day certain in term ; and every such first writ of 

^ exigent and proclamation shall bear teste on the day of the re- 

" turn of the writ of capias^, or distringaSf whether such writ be 

" returned in term or in 'vacation ; and every subsequent writ of 

" exigent and prcfclamation shall bear teste on the day of th^ re-^ 

" turn of the next preceding writ' : and no such writ of capias or 

" distringtis shall be sufficient, for the purpose of outlawry or 

" waiver, if the same be returned within less than Jifteen dayd 

*' after the delivery thereof to the sheriff, or other officer to whom 

" the same shall be directed."' 

" After judgment given in any action commenced by writ of Outlawiy, or 
** Simmons or capias^ under the authority of that act, proceedings judgment. 
'* to outlawry or waiver may be had and taken, and judgment of 
*^ outlawry or waiver given, in such manner, and in such cases, as 
" may now be lawfully done after judgment, in an action com- 
^* menced by original writ s : Provided always, that every outlawry, Vacating, o^ seu 

ting aside. 

' Append, to Chap. Vll,&e.$ 17. 9 Ed. 131^, a. 

^ 14, J 19. ' Stat 2 W. IV. c. 39. § 6. And for 

* For the mode of proceeding to out- the teste and return of process by ori- 
Uwry, or waiyer, on an original writ, be- ginal, before the statute 2 W. IV. c. 39, 
fore (he statute 2 W. IV. c. 89, see Tidd see Tidd Prac. 9 Ed. 1 07. 129, 80 j iri 
lVac.9Ed. 130, &c. actions against peers, &c., uf. 118; by 

* The writ of capias not being return- bill, against members of the House of 
able on any particular day, the first writ Commons, itL 120, 21 ; of the bill of 
of exigent and proclamation, must, it ^iiUdiesex or latitat, &c. id. 151, &c.; of 
seeni^ bear teste on the day on which the the cajtias quare clausum /regit, in the 
sheriff makes his return, to the writ of Common Pleas, id. 163; and of process 
eapias, in the Exchequer, i(L 157. 

* For the teste and return of writs of ' For the mode of proceeding to out- 
exi^fuaas, and proclamation, &c., before lawry after judgment, see Tidd Prac, 9 
the stotute 2 W. IV. c. 89, see Tidd Prac. Ed^ 181. 1028. . And for the forms of a 

H 2 
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Chap. VII> " or waiver, had under the authority of that act, shall and may be 
&c. it vacated or set aside, by writ of error or motion, in like manner 

" as outlawry or waiver, founded on an original writ, may now be 
" vacated or set aside."* 

In Exchequer. Iq the Exchequer, the defendant could not formerly have been 

outlawed; as the plaintiff could not proceed therein by arigmcU 
writ^: but this may now be done, by the statute 2 W. IV. c. 39. 

FUazer, &c. ^ § 5. And, " for the purpose of proceeding to outlawry and 

" waiver upon writs of capias or distringas, returnable in the 
*' court of Exchequer, it shall and may be lawful for the Lord 
" Chief Baron of the said court, and he is thereby required, to 
*' appoint from time to time a fit person, holding some other office 
*' in the said court, to execute the duties oftLjUazer, extgenter, and 
'* clerk of the oiUlanries, in the same court."^ 



Proceeding! Before the making of the statute 2 W. IV. c. 39. no proceed- 

wri'ts, except'at ^^S could have been effectually had in certain cases, on any writ 
certain timei, in returnable within/our days of the end of any term, until the be- 

term or yacadon. • • /• ^i • . i_ "i j i 

ginmng of the ensuing term, whereby an unnecessary delay was 

sometimes created ; for remedy whereof, it is enacted by the above 
statute \ that ** if any writ of summons, capias^ or detainer, issued 
** by authority of that act, shall be served or executed on any day, 
'^ whether in term or vacation, all necessary proceedings to judg« 
" ment and execution may, except as thereinafter provided, be had 
*' thereon, without delay, at the expiration of eight days from the 
'< service or execution thereof, on whatever day the last of such 
** eight days may happen to fall, whether in term or vacation : 
Proviao for " Provided always, that if the last of such eight days shall in any 
Sunday, &c « ^^^^^ happen to fall on a Sunday, Christmas day, or any day ap- 

" pointed fpr a public fast or thanksgiving, in either of such cases 
" the following day shall be considered as the last of such eight 

pnBcipe for, and writ of angi Jadat for Tidd Prae. 9 Ed. S8. 188. 

thai purpose, see Append, to Chap. VII, « Stat. 2 W. IV. c. 39. § 7. And as 

&c. §§ 16, 17. to the present and future appointment of 

* Stat 2 W. IV. c. S9. § 6. And for JUaxer, and clerk of thecrroffs^ in thecouit 

the manner of reversing an outlawry, by of Exchequer, see stet 2 & S W. IV. c. 

writ of error or motion, see Tidd Prac 9 1 10. $$ 1. 4. 9. Ante, 55. 

Ed. 138, &c. <> $ 11. and see 2 Rep. C L. Com. 

^ Horton v. Pe«ke, I Pricey 809. 87. 8L 
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" days ; and if the last of such eight days shall happen to fall on Chap. VII, 
" any day between the Thursday before, and the Wednesday afler ^^ 

" Easter day, then, in every such case, the Wednesday afler Easter 
" day shall be considered as the last of such eight days ■ : Pro- For period be- 
** vided also, that if such writ shall be served or executed on any _^^ ^^ 24,\h 
" day between the tenth day of August, and the twenty-fourth day October. 
" of October, in any year, special bail may be put in by the de- 
" fendant, in baOable process, or appearance entered, either by the 
*' defendant or the plaintiff, on process not bailable, at the expi- 
*' ration of such eight days: Provided also, that no declaration, or 
" pleading after declaration, shall be filed or delivered between the 
** said tenth day of August, and twenty-fourth day of October,**^ 
And, by a general rule of all the courts^, " in case the time for Time for plead- 
pleading to any declaration, or for answering any pleading, shall ^^ q^^ ocpbe 
not have expired before the tenth day of August in any year, the ^^re 10th Aw 
party called upon to plead, reply, &:c. shall have the same number 
of days for that purpose, after the 24th day of October, as if the 
declaration, or preceding pleading, had been delivered or filed on 
the 24th day of October ; but in such cases, it shall not be neces- 
sary to have a second rule to plead, reply, &c." 

^ Sut 2 W. IV. c. 89. § 11. & S. 886. 9 Bing. 446. 

^ R. M. 8 W. IV. reg. 12. 2 Moore 



CHAP. XII. 



C^ Appearance, and Special Bail. 



Appe&raneey 
ivhat. 

How it difiered 
from bail. 



T^me formerly 
allowed for 
entering, in 
actions by ori- 
g^ndt in K. B. 

In C. P. 



BvR, H.2W. 
IV. reg. 1. 
§31. 



Time allowed 
for filing com- 
mon baili in 
actions by 6»i4 
inK.B. 



Appearance, or 
common bail, by 
plaintifl^ on staL 
J 2 Geo. I. c. 
29. 



jAlPPEARANCE is the first act of the defendant in court* ; and 
differed from putting in 6at7, which was the act of the court itself ''^ 
as is evident from the language of the bail-piece in the King's 
Bench, wherein the defendant was stated to be delivered to bail % 
&c. In actions by original, m the King's Bench, the defenda^it 
must formerly have entered his appearance, upon a mmrnons^ at-- 
tachmetUf or distringas, on or before the quarto die post of the re- 
turn of the writ ^. So, in the Common Pleas, the appearance 
must have been entered within four days after the return, which, 
were reckoned inclusive both of the return day and the quarto die 
post *. But, by a late rule of all the courts ', *' a defendant wha 
had been served with process by original, must have entered an 
appearance within four days of the appearance day, if the action 
were brought in London or Middlesex, or within eight days of the 
appearance day, in other oases ; otherwise the plaintiff might have 
entered an appearance for him, according to the statute ; and any 
attorney who undertook to appear, must have entered an appear- 
ance accordingly." In actions by hill, in the King's Bench, where 
the defendant had been served with a copy of a bill of Middlesex^ 
&c. he must formerly have filed common bail at the return of it, 
or within eight days after such return s, which were reckoned «x- 
clastvely ; and Sunday was not accounted as one of them, if it 
happened to be the last ^. 

Before the statute 12 Geo. I. c. %d, common bail could only 
have been filed, or a common appearance entered, by the defend- 



* Com. Dig. tit Pleader^ B. I. 

^ Stroud v. Lady Gerrard, 1 Salk. 8. 
^ Ex parte Gibbons, 1 Atk. 239. 
aodsee Tidd Prae. 9 Ed. 288. 

* Trye, jutJU. 67, 8. 

* Fano V. Coken, I H. Blac. ». 



' R. H. 2 W. IV. rtg, I. § 81. 8 
Bing. 292. and see 2d Sup. to Tidd Prac^ 
9 Ed. 19. 

' StaL 6 Geo. IL c. 27. $ 1. 

^ Shadwell v. Angel, I Bur. 66. and 
see Tidd Prac 9 Ed. 240, 
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antf or his attorney : But, by that statute % as altered by the 5 Chap. XII. 

Geo. II. c. 27, "if the defendant having been served with pro- 

^ cess, did not appear at the return thereof, or within eight days 

**' afler such return, the plaintiff, upon affidavit of the service of 

'* such process, made before a judge, or commissioner of the court 

" for taking affidavits^ or before the proper officer for entering 

*' common appearances, or his deputy, might have entered a com- 

^ mon appearance, or filed common bail for the defendant, and 

" proceeded thereon, as if such defendant had entered his appear- 

** ance, or filed common bail." Ort^ina/ writs, however, having been Time and mode 

abolished by the statute 2 W. IV. c. SO.**, and there being no. no^^^'jJJ^ 

longer any distinction between proceedings by original writ and ^y ■**^ * ^- 

by 6t7/^, the time and mode of appearance to serviceable process 

are now regulated by that statute, and the forms of writs of sum" 

mons and distringas, &c. in the schedule annexed thereto: and 

they are entered, either by the defendant or his attorney, or, in 

Hieir default, by the plaintiff or his attorney. 

When the defendant, in ordinary cases, has been personally On service of 

served with the writ of summons, he is commanded thereby, within ^"* ^^ *"™" 

•' ' mens, appear- 

eight days inclusive afler such service, to cause an appearance to be &°ce to be en- 
entered for him, in the court out of which the writ issued ; or, in ant. ^ 
default of his so doing, the plaintiff may, by the terms of the writ ^, Or, in default 
cause an appearance to be entered for him, and proceed therein to jj^^^* ^^ "" 
judgment and execution. For this purpose, an affidavit should be Affidavit of ser- 
made of the service of the writ *, though it is not expressly re- ^*** ^^^ 
quired by the statute. And when the plaintiff proceeds by vrrit In action against 
of summons against a member of parliament, to enforce the pro- {j^^en^ ^" 
visions of the statute 6 Geo. IV. c. 16. § 10. the defendant is 
commanded by the writ, that within one calendar month next afVer 
personal service thereof on him, he do cause an appearance to be 
entered for him, in the court wherein he is sued ^ 

On the execution of the writ of distringas, the defendant should. On execution of 

within eight days inclusive afler the return thereof, cause an ap- peJ^^JS^" te 



pearance 
entered by de- 
fendant. 



* $ I. cess, before staL 2 W. IV. c. 89, see 
^ jinU, 61. Tidd Prae. 9 Ed. 114^841, 2. And for 
^ Sched. to sUt 8 W. IV. c. 39. No. the form of the affidavit of such service, 

1. Append, to Chap. IV, &a § 8. see Append, thereto, Chap. V. § 89. 

* Append, to Chap. XII. § 1. And Chap. XII. § 4. 
u to the affidavit of the service of pro- * ^inle, 7a. 
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Or, in default 
thereof, by 
plainti£ 



pearance to be entered for him, in the court out of which the writ 
issued ; or, in default thereof, the plaintiflP may, by the terms of 
the notice subscribed to the writ ^ cause an appearance to be en- 
tered for him, and proceed thereon to judgment and execution, in 
like manner as when the writ of summoM has been personally 
served on the defendant ^ ; cft {if the defendant be subject to out- 
May be entered lawryi) may cause proceedings to be taken to outlaw him ^. And 
mitAmeoi^ where a sheri£P has distrained on a defendant's goods, and the de- 
court, fendant does not appear according to the exigency of the writ, the 

plaintiff, we have seen ^, on an affidavit of the due execution of 

the writ^, may enter an appearance for him, without leave of the 

Proceedings on court ^ But " if such writ of distringas shall be returned non est 

e$t inventus, and " inventus and nulla bona^, and the party suing out such writ shall 

nuUa bona, u ^q^ intend to proceed to outlawry or waiver, according to the 

authority thereinafter given, and any defendant against whom 
such writ o£ distringas issued, shall not appear at or within eight 
days inclusive after the return thereof, and it shaU be made ap- 
pUinUffuf enter *' P®^ ^7 <|#M2artt (, to the satisfaction of the court out of which 

<< such writ of distringas issued, or, in vacation, of any judge of 
** either of the said courts, that due and proper means were taken 
'' and used to serve and execute such writ of distringasy it shall 
** be lawful for such court, or judge, to authorize the party suing 
" out such writ, to enter an appearance for such defendant, and to 
" proceed thereon to judgment and execution."*' 

When there are several defendants, and one of them only has 



Affidavit for 



cc 



<i 



u 



appearance. 



Entering ap- 

one'of ^eral ^®^° served with a copy of the capiaSy and not arrested thereon, if 
defendanu only the latter defendant does not enter a common appearance within 
with cttjritu. eight days after such service, the plaintiff, on an affidavit of such 

service ', may enter a common appearance for him, and proceed 
thereon to judgment and execution^. And when the attorney, 



* Sched. to sUt. 2 W. IV. c. 89. No. 
S. Append, to Chap. IV, &c. § 29. 

*► Jnte, 76. 
' jintet 85. 

* Append, to Chap. XII. ^ 8. 

* Johnson v. Smealey, 1 DowL Rep. 
626. 5A6. 

' Append, to Chap. XIII. $ 9. 
■ Append* to Chapw XII. § a and 
for the rule of court thereon for entering 



an appearance in term time^ id. § 4. and 
Judge's order in Tacadon, irf . § 6» 

* Stat. 2 W. IV. cS9. S S. And for 
the time and mode of ^;q)earanGe by the 
pUuntifi^ on sUt. 7 & 8 Geo. IV. c 71. 
§6.MeTiddiVac.9£d.llS, 14.848. 
Pati, 106, 6. (g.) 

> Append, to Chap. XII. § 6. 

^ Sched. to Stat 8 W. IV. c. 89. Ko. 
4. Append, to Chap. VII, &c., § 5. 
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whose name is indorsed oo the writ, as having sued out the same, When defeodant 
declares that it was not issued by him, or with his authority, the declaration of °" 
court or a judge, we have seen *, may, if it shall appear reasonable attorney, that 

writ was not 

so to do, make an order for the immediate discharge of the defend- inued by him, 
ant, who may have been arrested thereon, on entering a common ^^ 
appearance ^ By the statute 43 Geo. III. c. 46 ^, when the de- After depositing 
fendant, on being arrested, is discharged out of custody, on de- riff^s^ands.^ 
positing money in the shertfifs hands, in lieu of finding sureties for 
his appearance at the return of the writ, the plaintiff is authorized, 
in case the defendant shall not put in and perfect special bail in the 
action, to enter a common appearance for the defendant, if the 
plaintiff* shall so think fit. And, by the statute 7 & 8 Geo. IV. After paying 
c. 71.*^ when the defendant, instead of putting in and perfecting ^u^^in"r^of 
special bail, deposits and pays into court the sum indorsed upon special baiL 
die writ, together with an additional sum, as a security for costs, to 
abide tbe event of the suit, he is required to enter a common ap- 
pearance, within such time as he would have been required to have 
put in and perfected special bail in the action, according to the 
course of the court; or, in default thereof, the plaintiff is empower- 
ed to enter such common appearance for the defendant, and the 
cause may proceed, as if the defendant had put in and perfected 
special bail. 

The mode o£ appearance to the writ of sumnums &c., is pointed Mode of appear- 
out by the statute 2 W. IV. c. 39 • ; and declared to be, " by de- "^"^ 
" livering a memorandum in writing, according to the form con- 
'* tained in the schedule annexed thereto, marked No. 2'; such me- 
** morandum to be delivered to such officer or person as the court 
" out of which the process issued shall direct, and to be dated on 

" the day of the delivery thereof." For entering an appearance, Fees for enter- 
ing appearance. 

* Jnte, 70. 10. And see further, as to the time 
^ Stat. 2 W. IV. c. 39. § 17. and mode of appearance by the de- 

* $ 2. And for the proceedings on fendant or his attorney, before the sta- 
this statute, seeTidd Prac 9 Ed. S27,8. tute 8 W. IV. c. 39, on a special ori- 

* § 2. Scbed. to stat. S W. IV. c. grnxU writ, in the King's Bench or 
89. No. 4. Append, to Chap. VII, &c. Common Pleas, Tidd Prac, 9 Ed. 1 10. 
$ 6. And for the mode of proceeding 238 ; on stat 7 & 8 Geo. IV. c. 71. 
on7&8Geo.IV.c.71,seeTiddiVac.9 id. 113, 14; in actions against peers, 
Ed. 244^ 5. 1st Supplement thereto, 78. icf. 1 19 ; members of the House of Com- 

§2> monsyuf. ISO; or on common process 

' Append, to Chap. XII. § 7, 8, 9, against the person, by sUt 12 Geo. I. c. 
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Chap. XII. a fee of one shilling is allowed, by rule of court*, for every de- 
fendant, unless an appearance shall be entered for more than <Hie 
defendant, by the same attorney ; and in that case, a fce of four 
pence for every additional defendant. 



Prnceedingt on The defendant, we have seen ^, being arrested on the writ of 

capias, is either discharged out of custody, on giving bail to the 
sheriff) or an attorney's undertaking for his appearance, accord- 
ing to the exigency of the writ, or on depositing in the sheriff's 
hands, the sum indorsed thereon, together with 10/. in addition, to 
answer costs, &c. on the statute 43 Geo. III. c. 46. § 2 ; or he 
Time for putting remains in custody, or escapes, or is rescued, &c. If the defend- 
in speci ^^^ ^^ discharged out of custody, on giving bail to the sherif!) 

he should, within eight days afler the execution of the writ on him, 
inclusive of the day of such execution, cause special bail to be 
put in for him to the action, in the court in which it is brought ; or, 
in de&ult of his so doing, such proceedings may be had and taken 
as are mentioned in the warning thereunder written, or indorsed 
thereon ^. 



29. id. 240; and by the plaintjff' or his 
attorney, on same statute, uf. 241 , 2 ; on 
Stat. 4S Geo. III. c. 46. § 2. u2. 228. 
24S, 4 ; on stat 45 Geo. III. c. 124. id. 
120,21.243; on sUt 51 Geo. III.c. 
124. ttf. lis, 14. 243; on stat 7 & 8 
Geo. IV. c. 71. ^2. id. 228. 243, 4 ; on 
same sUtute, § 5. it/. 113, 14. 243 ; and 
on the annual mtUir^ and marine acts, 
id. 243. It is not sUted in the statute 2 
W. IV. c. 39, with what officer the ap- 
pearance is to be entered ; but it seems 
to have been previous^ entered with the 
JUasaer, in actions by original writ, in the 
King's Bench or Common Pleas, Udd 
Pirac. 9 Ed. 110; or against peers, id. 
119; with the clerk of the common bails, 



by bill agtunst members of the House of 
Commons, id. 120 ; or, on common pro- 
cess against the person, in the King*s 
Bench, id. 240 ; and, in the Exchequer, 
in the appearance book, in the office of 
pleas, id. 120. In the latter court* it is 
now entered with the JUtuier. 

■ R. M. 3 W. IV. Kg. 2. 2 Moore 
& S. 329. 9 Bing. 443. 

»• jirae,97. 

* Sched. to Stat 2 W. IV. c. 39. No. 
4. And for the nature of special bail, 
and by whom, when, and how put in and 
perfected, see Tidd Prac 9 Ed. 244, 
&c; and for the late rules respecting 
such bail, see 2d Supplement thereto, p. 
20, &c. 



CHAP. XIII. 



re- 



Of Proceedings against the Sheriff^ to compel Mm 
to RETURN the Writ, and bring in ilie Body. 

The writ of mmmoM^ we haye seen*, must be returned by the Writ of sum- 
plaintiff or his attorney ; but the writ of distringcis and capias are ^^ to^bere- 
to be returned by the sheriff, or other officer to whom they are turned, 
directed ; and the writ of detainer^ by the marshal of the King's 
Bench, or warden of the Fleet prison. ' 

The writ of distringas should regularly be returned by the' Writ ofdi»- 
sheriff, on the day on which it is made returnable*^; and the ^^hrai^be' 
writ of capias J immediately afler the execution thereof^ ; or, if the turned, 
same shall remain unexecuted, then at the expiration of four 
calendar months from the date thereof, or sooner, if the sheriff, &c. 
shall be thereto required by order of the court, or a judge °. But 
there is sl proviso in the statute 2 W. IV. c. 39.^ that " no writ of 
" capias or distringas shall be sufficient, for the purpose of out- 
" lawry or waiver, if the same be returned within less than fifteen 
" days afler the delivery thereof to the sheriff, or other o^cer to 
'^ whom the same shall be directed : " and '* no first writ shall 
*< be available, to prevent the operation of the statute of limitations, 
" unless such writ, and every writ, if any, issued in continuation of 
'' a preceding writ, shall be returned non est inventusy and entered 
" of record, within one calendar month next after the expiration 
'* thereof, including the day of such expiration ® ; such return to be 
" made, in bailable process, by the sheriff or other officer to whom 
** the writ shall be directed, or his successor in office ; and, in pro- 

* Jnte, 51. 77. 4. Append, to Chap. VII, &c. § 2, 

^ Sched. to BUt. 2 W. IV. c. 39. Na jinte, 89, 90. 97. 
3. Append, to Chap. IV, &c. § SO. <^ § 6. Jnie, 99. 

Jnte, 81. 83. * SUL 2 W. IV. c. 39. § 10. Ante, 51. 

« Sched. to stot. 2 W. IV. c 39. No. 77. 
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Chap. XIJI. 



Mode of pro- 
of eding agaiast 
sherifi^ &c. 
wbtn special bail 
b not put in. 



By rule of court 
in term time, or 
judge's order in 
vacation. « 

Rule to return 
writ, what 

How obtained. 

May be had on 
last day of term. 

Wben it expires. 



Time allowed 
for return, wben 
rule expires in 
vacation. 



** cess not bailable, by the plaintiff or his attorney suing out the 
*^ same, as the case may be." * 

If a defendant, having given bail to the sheriff, on an arrest, shall 
omit to put in special bail, as required by the writ of capias, the 
plaintiff may proceed against the sheriff, to compel him to return 
the writ ^ and bring in the body of the defendant ^; or he may 
take an assignment of the bail bond S and proceed thereon against 
the defendant, and his bail to the sheriff ^ 

The mode of proceeding against the sheriff, to compel him to re- 
turn the writ and bring in the body, is by rule of court in term 
time ; or by judge's order in vacatUniy on the statute 2 W. IV. c. 
39. § 15. The rule to return the writ is a side bar or treasury 
rule ^ ; which may be obtained, in term time, from the clerk of the 
rules in the King's Bench, or from the Jilazer in the Common Fleas 
and Exchequer^ : and, by a late rule of aU the courts*, it may be 
obtained on the last, as well as on any other days in term. This 
rule expires in /our days after service, in London or Middlesex ; and 
in six days, in any other city or county ', 

The writ should regularly be returned by the sheriff, on the day 
on which the rule for returning it expires, if in term ; but when the 
rule expired in vocation, the sheriff, in the King's Bench, need not 
formerly have returned it till the^r^f day of the ensuing term, and 
had the whole of that day to file his return ff. In the Common 
Pleas, the sheriff, in such case, must have filed his return in vaceUion, 
and could not have waited tiU the ensuing term ; the Common Pleas 



* SUt SW.IV. c.89.$10. Jinte, 
61. 77. 

^ For the mode of proceeding against 
the sheriff^ to compel him to return the 
writ, and bring in the body, see Tidd 
Ptac. 9 Ed. S06, &c., and 2d Supplement 
thereto, 8S» 4 ; and as to ih'e mode of 
setting aside the proceedings for irrq^ 
larity, or upon terms, see idL 316, &c. 

' Sched. to sUt 2 W. IV. c. 89. No. 
4. Append, to Chap. VII, &c § & 
For the form of an assignment of the 
bail-bond, see Append, to Chap. XIII. 
§ 1 ; and for proceedings thereon against 
bail to the sberifi; see TiMPrac. 9 Ed. 



897, &c.; and as to the mode of aetting 
aside the same for irregularity, id, SCO ; 
or staying them, when regular, upon 
terms, id. SOS. and 2d Supplement 
thereto, S2, S. 

* Tidd Prae. 9 Ed. 464. And for the 
form of the rule to return the writ, see 
Append, to Chap. XIIL § 8. 

* R. H. 8 W. IV. rtg. 1. § 96. 8 
Bing. SOS. ; and see 8d Supplement to 
Tidd Prac 9 Ed. 5S. 

« Tidd Prac. 9 Ed. 807. 
> Rexv.Sheriifof Beik«|6£aat,8S6^ 
1 Smith R. 487. S. C. 
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oflSce being supposed to be always open*: and this was also tlie Chap. XI I L 
practice in the Exchequer *> : But, by a late rule of all the courts ^, Filing Writ. 
^ when the rule to return the writ expires in vacation, the sheriff 
shall file the writ at the expiration of the rule, or as soon after as 
the office shall open:" and, by another rule^ "the officer with 
whom it is filed, shall indorse the day and hour when it was filed." 

At length, as proceedings may now be had, except at certain times, Rules and orders 
in term or vacation, it was enacted by the statute 2 W. IV. c. 39." ^rftZ^b "court 
that '* it shall be lawful, in term time, for the court out of which in ^rm time, or 
** any writ issued by authority of that act, or any writ of capias ad Zion?^ 
" iotisfaciendum, fieri facias, or elegit, shall have issued, to make 
'^ rules, and also for any judge of either of the said courts, in mzca- 
" tion, to make orders, for the return of any such writ; and every 
** such order shall be of the same force and efiect, as a rule of 
" court made for the like purpose : Provided always, that no at* 
'* tachment shall issue for disobedience thereof, until the same 
'* shall have been made a rule of court." And, by a general rule Atucbment for 
of all the courts ', "in case a judge shall have made an judge's order" 
order in vacation, for the return of any writ issued by authority of when made in 
the said act, or any writ of capias ad satisfaciendum, fieri facias, or 
elegit, on any day in vacation, and such order shall have been duly 
served, but obedience shall not have been paid thereto, and the 
same shall have been made a rule <^ court in the term then next 
following, it shall not be necessary to serve such rule of court, or 
make any firesh demand of performance thereon ; but an attach- 
ment shall issue forthwith, for disobedience of such order, whether 
the thing required by such order shall or shall not have been done 
in the mean time." An affidavit of fiicts must be made, on the A£Bdavit for ob- 
above rule, and submitted to the judge, for the purpose of orfcnT 
obtaining an order to return the writ in vacation S; which order 
must be duly served on the undersherifF^. And where a judge's Proceedings 
order to return the writ is made in vacation, if the sheriff* do 
not make the return by the time limited, an attachment may be 

* Rex DL Sheriff of Middlesex, in * $ 16. and see Tidd Pnc. 9 Ed. 
Tbompson 0. PoweU, 6 Taunt. 647. 1 306, &c. 

Ifarsh. 870. S. C. f R. M. 3 W. IV. rtg, 13. 2 Moore 

^ Smith 9. BIyth, 9 Price, 855. & S. 336. 9 Bing. 446, 7. 

^ R. H. 2 W. IV. n«. 1. § 11. 8 ■ Append, to Chap. XIIL $ 3. 

Bing. 889, 90. ^ Chapm. K. B. 8 Addend. 70. and 

* Id. $ 18. 8 Bing. 890. see Chit. Archb. Pr. 133. 
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Returns to writ 
o{ distrmgat. 



Chap. XIII. obtained against him, on ^he Jirst day of the next term, on the 

usual affidavit of service of the rule*, or order ^, and that the writ 
was not filed by the time therein limited ; but the order must first 
be made a rule of court, though such rule need not be served ; and 
the return of the writ, after the time limited by the order, will 
not clear the sheriff's contempt, or prevent the attachment from 
■ issuing ^ 

The returns commonly made by the sheriff to the writ of d*V- 
tringas, are either that he has distrained upon the goods and chat- 
tels of the defendant, for the sum of 40^. in order to compel his 
appearance in court, to answer the plaintiff, &c., and that he did, 
at the time of executing the writ, personally serve the defendant 
with a true copy thereof, and the notice subscribed thereto, and 
indorsements thereon ** ; or that the defendant is not found in his 
bailiwick, and hath no goods or chattels therein, by which he can 
be distrained*; and, upon the capiaSf the common returns are 
either cepi corpus ^, or non est inventus ^ ; or, on a writ of capias 
against several defendants, the sheriff may return cepi corpus as to 
one defendant, and non est inventus \ or service of the copy of a 
writ ', as to another. 

Upon the sheriff's return of cepi corpus^ to a writ of capias^ if 
bail above be not duly put in, or, if put in and excepted to, they 
do not justify in due time, the plaintiff may proceed against the 
sheriff, by rule of court in term time, or by judge's order in ra« 
cation^ to bring in the body^: And, by a late rule of all the 
courts \ " in case a rule of court, or judges' order, for returning a 
bailable writ of capitis^ shaU expire in vacation, and the sheriff or 
other officer, having the return of such writ, shall return cepi corpus 
thereon, a judge's order "^ may thereupon issue, requiring the 
sheriff, or other officer, within the like number of days after the 



To writ of 



Rule, or order, to 
bring in body. 



Judge*! order 
in vacation. 



* Append, to Chap. XIII. § 5. 

^ Id* § 6. and for the form of a rule 
for an attachment, for not returning the 
writ, see id, § 7. 

^ Chapm. K. B. 2 Addend, 69, 70. 

^ Append, to Chap. XIII. § 8. 

* Id, § 9. 

' Jd.^10, 11. 
« /d. 5 14. 

* Id, § 12. 
» Id, § IS. 



k Tidd Prac, 9 Ed. 297. 809. ; and for 
the form of the rule to bring in the body, 
in K. B. see Append, to Chap. XIII. 
§ 15; and of the rules given fay the 
JUaster and secondary, in C. P. u2. §§ 16, 
1 7 ; and by iheJUaxer in the Exchequer, 
i(t§ 18. 

» R. H. 8 W. IV. 9 Bing. 668. I 
Cromp. & M. 261. I Dowl. Rep. 731. 
Append. to'Chap. XIII. § 20. 
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aenrice of such order, as by the practice of the courts is -prescribed Chap. XIII. 

with respect to rules to bring in the body issued in term, to bring 

the defendant into court, by forthwith putting in and perfecting 

bail above to the action : and if the sheriff, or other officer, shall 

not duly obey such order, and the same shall have been made a 

rule of court in the term next following, it shall not be necessary 

to serve such rule of court, or to make any fresh demand thereon ^ 

but an attachment * shall issue forthwith, for disobedience of such Attachment for 

order, whether the bail shall or shall not have been put in and 

perfected in the meantime. An affidavit of facts is necessary, on Affidavit for ob- 

the latter rule, for obtaining a judge's order to bring in the body in ord^&c. 

vacation ; and the proceedings thereon are similar to those which 

have been already stated, on a judge's order to return the writ in 

vacation. But if special bail be put in and perfected, within the Further pro- 

time allowed by the rules, or orders, to return the writ and bring in 

the body, the plaintiff declares, and the cause proceeds in the 

ordinary way. 

* For the form of an aJffidavU, in sup- Chap. XIII. § 21 ; and for the rule for 
port of the rule for an attachment for not an attachment thereon, id, § 22. 
hringing in the body, aee Append, to 



CHAP. XV. 



Qf Proceedings in Actions against Prisoners in 
Custody of the Sheriff, ^c; and of the Mar- 
shal of the King's Bench, and Warden qf the 
Fleet Prison. 



Priionen con- 
sidered as in 
custody on a 
civil or criminal 
account, &c. 



Proceedings on 
arrest* 



*nme for declar- 
ing against pri- 
soners, in cus- 
tody of sheriflr 
Ac. 



Prisoners in general may be considered as they are in cus- 
tody on a c\v%l or criminal account ; and on a civil account, they 
are either taken or detained in custody of the sheriff, &c., on mesne 
process before, or ^na/ process afler judgment; or they are com- 
mitted to the custody of the marshal of the King's Bench, or 
warden of the Fleet prison, on a cepi corpus *, or habeas corpus^ 
or surrender in discharge of bail. 

It has been already seen \ that when the defendant is arrested 
on the capias, he is either discharged out of custody, upon giving 
bail to the sheriff, or an attorney's undertaking for his appear- 
ance, according to the exigency of the writ, or on depositing in the 
sheriff's hands, the sum indorsed thereon, together with ten pounds 
in addition, to answer costs, &c. on the statute 43 Geo. III. c. 46. 
§ 2 ; or he remains in custody, or escapes, or is rescued, &c. 
" If a defendant be taken or charged in custody of the sheriff^ 
upon the writ of capias, and imprisoned for want of sureties for 
his appearance thereto, the plaintiff in such process may, before 
" the end of the next term afler the detainer or arrest of such de- 
** fendant, declare against such defendant, and proceed thereon, in 
** the manner, and according to the directions of the statute 4 & 5 
" W. & M. c. 21. "<^ And accordingly, in the notice or warmng to 
be written under or indorsed on the writ \ it is stated, that if a 
defendant, being in custody, shall be detained on that writ, or if a 



c< 



« 



* SUnnard v. Fleet, Barnes, 392. and 
lee Tidd Prac 9 Ed. 341. 

»• Jnte, 97. 106. 

' Stat 2 W. IV. c. S9. § 4. And for 
(he mode of proceeding on 43 Geo. IIL 



c 46. against prisoners in custody of 
the sherifli; &c. see Tidd Prac. 9 Ed. 
341, &c. 

* Sched. to sUt 8 W. IV. c. 39. No. 
4. Append, to Chap. VII, &c. § 5. 
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defendant, being arrested thereon, shall go to prison for want of Chap. XV. 
bail, the plaintiff may declare against any such defendant, before 
the end of the term next afler such detainer or arrest, and proceed 
thereon to judgment and execution *. And, by a late general rule 
of all the courts \ it is declared and ordered, that *' in all cases in 
which a defendant shall have been, or shall be detained in prison, 
on any writ of captM or detainer^ under the statute ft W. IV. c. 
39., or, being arrested thereon, shall go to prison for want of bai], 
and in all cases in which he shall have been, or shall be rendered 
to prison, before declaration, on any such process, the plaintiff in 
such process shall declare against such defendant, before the end 
of the next term after such arrest or detainer, or render and no- 
tice thereof; otherwise such defendant shall be entitled to be dis- 
charged from such arrest or detainer, upon entering an appearance 
according to the form set forth in the aforesaid stat. 2 W. IV. c. 
39. Sched. No. 2., unless further time to declare shall have been 
given to such plaintiff, by rule of court, or order of a judge." 

The declaration against a prisoner in custody of the sheriff, Beginning of 
&c., begins by stating him to be in such custody ^ : And it was ^ *^**^ 
fomierly necessary, in the King's Bench, when the defendant was formerly nece»- 
in custody of the sheriff, &c., to make three copies of the decla- ^^' ^nst pn- 

•^ * ^ aoner in custody 

ration ; one to be delivered to the defendant, or left for him with of sheriflT, &c, 

in K. R 

the gaoler or turnkey ; another, to be annexed to the original o/*- 
fdaxiit of such delivery, and filed with the clerk of the rules ; and 
a third, to be annexed to an office copy of such affidavit : On 
which last copy a rule was given, with the clerk of the rules, for 
the defendant to appear and plead ; and in default thereof, judg- 
ment might have been signed ^. In the Common Pleas, the pro- 
duction of a copy of the affidavit to the prothonotary being dis- 
pensed with % it was only necessary to have two copies of the de- 
claration, one to be delivered to the defendant, or lefl for him 
with the gaoler or turnkey, and the other to be annexed to an 
affidavit of such delivery ; upon which latter copy, the secondary 
would have given a rule for the defendant to appear and plead. And 

* Sched. to Stat. 8 W. IV. c. 39. No. * Append, to Chap. XV. § 4^ 5. 

4. Append, to Chap. VII, &c. $ 5. <* R. E. 5 W. & M. wg. S. § 2. (6.) 

^ R.T. S W. IV. rtg, 1. 10 Bing. K. B. and see Tidd Pmc. 9 Ed. 344, &. 
'M. ' • Imp. C. R 7 Ed. 666. 678. 
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Two copies only now, by a late rule of all the courts % ** when the plaintiff declares 
now required. against a prisoner, it shall not be necessary to make more than two 

copies of the declaration, of which one shall be served, and 
another filed, with an affidavit of service ^ ; upon the office copy 
of which affidavit a rule to plead may be given/\ 
Mode of charg- The mode of charging a defendant in actual custody of the she- 

lu^t^^fdill" "^' ^^'* ^y ^ '^•^ plaintiff or a third person, for a bailabU 
rifC &c. by same cause of action, is by makmg an affidavit thereof, and suing out a 
difibrent cause ^^^^ ^^ capios^ in the form directed by the statute 2 W. IV. c. 

of action, or by ^gc and leaving it at the sherifTs office ; but if the cause of ac- 
a third person* 

tion be not bailable, the same plaintiff, or a tlurd person, may pro- 
ceed against the defendant, as if he were at large, by serving him 
with a copy of a writ of summons \ 
Ancient mode of In the King's Bench, when the defendant was committed to the 
80Mr"\"n*^^^^^^ custody of the marshal, on a bill of Middlesex or latitat, &c., or 
of marshal, in on an attachment of privilege, the plaintiff, in order to detain him, 

must formerly have filed a hill against him, as a prisoner of the 

court, with the clerk of the declarations in the King's Bench office, 

and delivered a copy of it to the defendant, or turnkey, at the 

In custody of King's Bench prison ^ In the Common Pleas and Exchequer, 

warden, in C P. ^hen the defendant was a prisoner in custody of the warden of 

and Exchequer* , '- *' 

the Fleet, it was formerly necessary to bring him up, by habeas 

corpus, to the bar of the court, in order to charge him with a de- 
claration, at the suit of the plaintiff ^: But this latter mode of pro- 
ceeding was dispensed with by the 8 & 9 W. III. c. 27. § 13. ** for 
the more easy and quick obtaining of judgment, against prisoners 
Present mode of in the Fleet" And now, by the 2 W. IV. c. S9. $ 8. '< when it 
son"" Tifcustody " "^"^ ^ intended to detain, in any personal action, any person, 
of marshal or « being in the custody of the marshal of the marshalsea of the 

VTA roc D ^— . 

" court of King's Bench, or of the warden of the Fleet prison, 
yf nto( detainer. " the process of detainer shall be according to the form of the writ 

" of detainer, contained in the schedule to that act, and marked 
" No. 5."« 

* R. H. 2 W. IV. reg. 1. § S6. 8 v. Dingle^ Barnes, S92, S. Ttdd Prac 

Bing. 293. 9 Ed. 8i6; but see Pryme v. Moore, 

^ Append, to Chap. XV. § 6, 7. Barnes, S92. 

'§4. « Tidd IVac. 9 Ed. S5S, 4. 

^ JntCt 64. and see Robertson v. ' ItLS&5. 

Douglas, 1 Dumf. & £. 192. Culine ^ Append, to Chap. XV. $ 2. 
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This writ is issued on a proper praecipe \ and directed to the mar* Direction, and 
shal of the King's Bench, or warden of the Fleet prison ^ ; com- ^°"" *^ "*"*• 
manding him, that he detain the defendant, if he shall be found in 
his custody, at the delivery thereof to him ; and him safely keep, 
in an action on promises, (pr^ of debt, &c«, as the case may be,) at 
the suit of the plaintiff, until he shall be lawfully discharged from 
his ctistody *> : and that, on receipt thereof, the said marshal, or 
warden, do warn the defendant, by serving a copy thereof on him, 
that within eight days after service of such copy, inclusive of the 
day of such service, he do cause special bail to be put in for him, 
m the court in which he is sued, to the said action ; and that, in 
default of his so doing, the plaintiff may declare against him, be- 
fore the end of the term next after his detainer, and proceed there- 
on to judgment and execution'': and further commanding the 
marshal or warden, that immediately after the service thereof, he 
do return the writ, or a copy thereof, to the said court, together 
with the day of the service thereof.'**" 

The writ of detainer is required to be indorsed, in the same Indorsements 
manner as the writ of capias ^ ; but not to contain the warning on 
that writ ^ : And *' a copy of such process, and of all indorsements Copy of writ, 
" thereon, shall be delivered, together with such process, to the ^^Jj^ tobTde- 
" sud marshal or warden, to whom the same shall be directed, and Mvered to mar- 

____-_._ _ ,i/.i «1>*J ^^ warden ; 

*' who shall forthwith serve such copy upon the defendant per- i,ho U to serve 

" scmally, or leave the same at his room, lodging, or other place of *' °° defendant. 

** abode ; which process may issue from either of the superior 

"courts of law at Westminster; and the declaration thereupon Beclaration, and 

" shall and may allege the prisoner to be in the custody of the £ereon«°^' 

'* said marshal or warden, as the fact may be * i and the proceed- 

** ings shall be as against prisoners in the custody of the sheriff', 

" unless otherwise ordered by some rule to be made, by the judges 

*' of the said courts."^ By this clause, it appears that the writ of Writ may issue 

detainer may issue from either of the superior coinrts of law at marshd orfrom 

Westmnster : and as the declaration thereupon may allege the K.B. to warden. 

prisoner to be in custody of the marshal or warden, as the fact 

* Append, to Chap. XV. § 1. 5. Append, to Chap. XV. § S^ 

^ Scbed. to Stat. 2 W. IV. e. 89. No. ' Append, to Chap. XVIL § 8, 9. 

5. Append, to Chap. XV. ^ S. ' For the proceedings against prv- 

* Sched. to Stat 2 W. IV. c. 89. No. soners in cnstody of the sheriff see Tidd 
4. Append, to Cfiap. VII, &c. § 6. 12. JfVac. 9 Ed. 841, &c. 

^ Sched. to Stat 2 W. IV. c. 89. No. < 8Ut2 W. IV. CrS9. $ 8. 
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Chap. XV. 



Mode of pro- 
ceeding against 
prisoner, on pro- 
cess not bailable. 

Prisoner in cus- 
tody on a cri- 
minal account, 
not chargeable 
in civil action, 
without leave. 



Beginning of 
declaration, 
against prisoner 
in custody of 
marshal or 
warden. 



may be, and the proceedings shall be as against prisoners in cus- 
tody of the sherifT, &c., it has been determined, that the court of 
Common Pleas may issue a writ of detainer, directed to the mar- 
shal of the King's Bench*; or the court of King's Bench may issue 
such writ, directed to the warden of the Fleet prison ^ : and it is 
not necessary, in either case, to bring up the prisoner by habeas 
corpus, into the court from which the writ issued, in order to charge 
him with a declaration ^. 

The mode of proceeding by the same plaintiff, or a third person, 
against a prisoner in custody of the marshal or warden, for a cause 
of action not bailable, is by suing out a writ of summons^ and serving 
him with a copy of it, as in ordinary cases ^. But neither the 
plaintiff, nor a third person, can charge a prisoner with a declara- 
tion, or execution ^, in a civil action, when he is in custody of the 
sheriff, or of the marshal or warden, or in any other custody, on 
a criminal account, without leave of the court®, or a judge ; and a 
prisoner in custody on an attachment for a contempt, is holden to 
be a prisoner in custody on a criminal account, within the meaning 
of this rule''; though if he accept a declaration, and suffer judg- 
ment to go against him without complaining, he has waived the ad- 
vantage which he might have taken of the irregularity, and shaU 
be bound by its. And where one of two defendants was in custody 
of the marshal on a criminal charge, the court of King's Bench 
allowed him to be brought up on a habeas corpus ad respondendum^ 
to be charged with a declaration \ 

The declaration against a prisoner in custody of the marshal or 
warden, begins by stating him to be in such custody ^ : And, by a 
late rule of all the courts \ it is ordered, that " in all actions 



Millard v. Millnum, S Moore & S. 



63. 



*> Bamett v. Harris, 6 Leg. Obs. 236. 
and see Chapm. K. B. 8 Addend. 118. 
Athert. Pr. £9, &c. 

^ Ante, 64. 

* Pletwood V, Turty, Pr. Reg. 826. 

* Billing's case, T. Raym. 68. 1 Sid. 
90. S. C. Rex V, Jackson, 1 Ler. 124. 
1 Sid. 164. S. C. Bacon's case, 1 Lev. 
146. Ccadcall v, Thompson, 1 Salk. 
364. R. T. 2 Geo. I. (a.) Goodman 
V. , 1 J>owI. Rep. 128. 3 Leg. Obs. 



393, 4. S. Cper LUOedoie, J. 

' AUgood V. Howard, Cas. Pr. C P. 
27. Pletwood V. Turty, Pr. Reg. 325. 

■ Pepper v. Bawden, Gas. P)r. C. P. 
31. and see Rose o. Christfield, 1 Dumfl 
& £. 591. Williams «. Scudamore, 1 
Chit R.386. Tidd Prac. 9 Ed. 346. 

^ Williams v. Smith, 1 DowL Rep. 
703. 6 Leg. Obs. 13. S.a 

1 Append, to Chap. XV. § 4^ 5. 

k R. T. 3 W. IV. rtg. 2. 10 Bing. 
153,4. 
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against prisoners in the custody of the marshal of the marshalsea, Time for plead. 

or of the warden of the Fleet, or of the sheriff, the defendant shall jl* ^ declara- 

' ' tions against pn- 

jdead to the declaration at the same time, in the same manner, and sonen. 
under the same rules, as in actions against defendants who are not 
in custody." 



The general object of the provisions of the statute % W. IV. c. General o^ect 
39, which have been detailed in this and the four preceding chap- pnJJ^Ii^^ ° 
ters, seem to have been, by making the process uniform in all the 
courts, to simplify the proceedings in personal actions, and thereby 
to render them less embarrassing to the student and practitioner, 
and prevent unnecessary delay and expense to the parties : And, Judges autho. 
with a view to the accomplishment of these objects, there is a ^^ for ks m- 
clause in the statute % by which it 'is enacted, that " it shall and may cution. 
" be lawftd to and for the judges of his majesty*s superior courts 
" of law at Westminster y and they are required, from time to time, 
" to make all such general rules and orders, for the effectual exe- 
*' cution of that act, and of the intention and object thereof, and 
^ for fixing the costs to be allowed for and in respect of the mat- 
*' ters therein contained, and the performance thereof, as in their 
"judgment shall be deemed necessary, or proper; and for that 
'* purpose to meet» as soon as conveniently may be, afler the passing 
" thereof." In pursuance of the above statute, some general rules Rules made by 
were agreed upon by the judges, and promulgated on the first day anw ihCTwll*"" 
oi Michaelmas term 1832, and have since been made by them, 
which are incorporated in the above chapters, and will be found in 
^'^ Appendix^, 

• 8 W. IV. c. S9. $ 14. *» PoU, Part IL 



CHAP. XVI. 



it 



Of the Removal qfCxv^isAfram Inferior Courts. 

Writs for re- BY the statute 1 W. IV. c. 7. § 9, for the more speedy judgment 
fVomlnferior *"^ execution, in actions brought in the court of Common Pleas 
courts, into C. P. of the county palatine oi Lancaster^ &c., recitmg that whereas per- 
how returnable. s<>^s suing in the inferior courts of the county palatine of Lancaster 

were often vexatiously delayed in the recovery of their just de- 
mands, by the removal of their suits into the court of Common 
Pleas at Lancaster ^ by reason that the writs whereby the same were 
removed, could be made returnable only at the assizes holden for the 
said county ; it is enacted, that *' all writs of pone loquelamj re- 
cordari facias loquelam, accedas ad curiam^ and aU other writs 
lawfully issued out of the Chancery of the said county palatine of 
** Lancaster^ for the removal of causes from the inferior courts of 
" the said county, into the said court of Common Pleas, which shall 
*' be issued after the expiration of fourteen clear days next afler 
" the passing of that act, shall be made returnable on the first 
" Wednesday in the month, next after the issuing thereof^ unless 
'* in the meantime the assizes shall be holden for the said county; 
" and if the assizes shall be holden in the meantime, then on the 
first or last day of such assizes, as the case may be, next afler 
the issuing thereof; and that all such writs, made returnable at 
any other time than according to the provision thereinbefore con- 
'* tained, shall be utterly null and void to aU intents and pur- 
" poses." 
Uniformity of The uniformity of process act * does not, we have seen \ extend 
net^otend io^ *® *"*y cause removed into either of the superior courts of law at 
inferior courts. Westminster^ by writ of pone^ certiorari^ recordari facias loquelam^ 

habeas corpus^ or otherwise. The proceedings therefore, in actions 
of replevin^ and other personal actions, commenced in inferior 
courts, and removed from thence into superior ones, are not af- 

■ t W. IV. c. S9. »» AjUc, 61. 62, S. 
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fected by that act : And if a plaint be levied in an inferior court Chap. XVI. 
in due time, and then it be removed into the King's Bench by ha- 
beas corpus^ and the plaintiff declare there de novo, and the defend- 
ant plead the statute of limitations, the plaintiff may reply, and 
shew the plaint in the inferior court, and that will be sufficient to 
. avoid the statute \ 

' Jnte, 62, 8. ^ Malthews v, Pliilips, 2 Salk. 484. 

Jnief 51. 



CHAP. XVIL 



Of the Declaration. 

The declaration is aspecification, in legal form, of the circumstances DeclantioD, 
which constitute the cause of action ; and it is either in chiefs or by 
the bye *. When the defendant has entered an appearance, or the In chief, 
plaintiff has appeared for him, on serviceable process, or special bail 
has been put in and perfected on bailable process, the plaintiff may 
declare against him in chieff and proceed thereon to judgment 
* and execution. 

In the King's Bench, when the defendant had appeared and filed By the bye. 
bail, upon a bill of Middlesex, or latitat, &c., or the plaintiff had 
filed it for him according to the statute, the plaintiff might for- 
merly have declared by the bye, in as many difierent actions as he 
thought fit, at any time before the end of the term after the return 
of the process ^. It was also a settled point, that when bail was 
filed by the defendant, upon a bill of Middlesex, or latitat, &c,f 
any other person, besides the plaintiff, might have declared against 
him by the bye, at any time during the term wherein the process 

* At to declarations in chief, and &c. 1 Sup. thereto, 97. 8 Sup. thereto, 

by the bye, and the time and mode of de^ 43, 4. 

daring absolutely, or de bene eue, see *> R. M. 10 Geob II. reg» 1. (6.) K. B. 

Tidd Prac. 9 Ed. Chap. XVIL p. 419, but see GUb. K. B. 310. 
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Ch. XVII. was returnable, sedente curid *• In actioiis by arigmal in tlie King's 
Bench, the practice of declaring by the bye was similar to that in 
the Common Pleas ; where the same plaintiff was allowed to de- ^ 
clare against the defendant by the bye, in as many different actions 
as he might think fit, at any time before the end of the next term 
after the return of the process ^ : But he could not have declared . 
by the bye after the end of that term ^ ; nor could any other per- 
son have declared by the bye, except the plaintiff^. In the Ex- 
chequer of Pleas, the plaintiff wa^ allowed to declare by the bye, 
at any time during the term in which the process was returnable ' ; 
or, as it seems, before the end of the term next after that in which 
the process was returnable ' : but no person could declare by the 
bye, except the original plaintiffs. As it is declared, however, by 
the uniformity of process act \ that the writs thereinbefore author- 
ized shall be the only ,writs for the commencement of personal 
actions, in any of the courts therein mentioned, in the cases to 
which such writs are applicable'; and as the proceedings under 
that act may, generally speakings be had in vacation, as well as 
in term time, it has been doubted, whether the practice of de- 
claring by the bye is not altogether abolished*^. But it seems 
that the same plaintiff may, after the defendant has i^^ared, de- 
clare, against him by the bye, for a different cause of acti<m from 
what is expressed in the process * ; though it is generally agreed 
that no other person, except the plaintiff, can declare by the bye. 
Time to declare. The plaintiff should regularly declare in chief, before the end of 

the next term after the appearance of the defendant ; or, if he do * 
not appear, before the end of the next term after the eighth day 
inclusive from the execution of the writ : And, by a late rule of all 
the courts ™, '' a plaintiff shall be deemed out of court, unless he 

* DenoiB V, Mannaring, Poph. 145. Humphreys, 8 Younge & J. 218. and 
Jones {or Bands) v. Bodinner, Carth. see Tidd Prac. 9 £d. 419. 424^ 5. 
877. 1 Salk. 2. S. C. Gilb. K. B. 810. » 2 W. IV. c 89. § 21. 

842. Sulyardv. Harpis, 4 Bur. 2181. * Jnte^Gl. 

Smith V. MuUer, 8 Dumf. & £. 627. ^ Sup. to Petersd. Pr. 20. 1 ChiL 

^ Wreeke d. Robbins, Pr. Reg. 142. Archb. Pr. 180. 

* Dunn V. Hutt, Barnes, 846. i Sed guare; and see Ath«rt. Pr. 89, 
^ Methwin v. Pople, Cas. Pr. C P. 6. 90. 102, &c. 

* Man. Ex. Pr. 181, 2. "» R. H. 2 W. IV. rtg. 1. § 36. 8 
f Dax Excheq. 1 Ed. 68. Bing. 298. 

^ Man. Ex. Pr. 182. Griffith v. 
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declare within one pear after the process is returnable.*' In an Car. XVIL 
action, therefore, for a malicious arrest, proof that no declaration 
was filed or delivered within a year after the return of die writ, 
has been deemed sufficient to shew a determination of the suit '. 

If the plaintifiP be not ready to declare in due time, he may ob- Rule for time to* 
tain a side bar or treasury rule from the clerk of the rules in the 
King's Bench **, or one of the secondaries in the Common Pleas ^ 
for time to declare until the first day of the ensuing term ; and, in 
the Common Pleas, there is no difference in this respect between a 
rule for time to declare in replevin, and in other actions ^. In the In Exchequer^ 
Exchequer of Pleas, the mode of obtaining time to declare was for- 
merly by summons and order of a baron * ; and the time given was 
in the discretion of the baron making the order, regulated by the 
cause of action, and circumstances of the case': But, by a late 
rule of all the courts', the plaintiff may have a rule for time to de- 
dare in the court of Exchequer, as well as in the other courts." 
If the plaintiff be still unprepared, he may obtain rules for fur^ Rule for 
ther time to declare \ from the beginning to the end of the term, 
and from the end of one term to the beginning of another, alter- 
nately, as oflen as may be necessary ; but, after several rules have Peremptory rule 
been obtained, the courts will make a peremptory one, for the *° ^ ^ 
plaintiff to declare before the end of the term in which the motion 
is made. The rule for this purpose, in the King's Bench, was abso- 
lute in the first instance '; and drawn up on a motion paper signed 
by counsel : In the Common Pleas, it was formerly a rule to shew 
cause ^ : But, by a late rule of all the courts \ " a rule to declare Ab«>lute in 
peremptorily may be absolute in the first instance." 

The mode of entitling declarations is settled by a general rule Title, and com- 
of aU the courts"*, by which it is ordered, that " every declaration S^o'S^^^ 
shall in future be entitled in the proper court, and of the day of the 



* Fierce v. Street, S Bam. & Ad. S97. 
^ Append, to Cbapw XVII. § 1. 

• /d. § 2. 

' Craven v. Lady Vavasour, 5 Taunt 
35. 

• Dax Pr. 64. 

' Price Pr. 216. 

« R. H. 2 W. IV. reg. 1. § 88. 8 
Biiig.293. 
^ Append, to Chap. XVII. § 1, 2. 

* Append, to Tidd Prac 9 Ed. Chap, 



XVII. § 6. 

k /d. 5 6. 

» R. H. 2 W. IV. reg. 1. $ S9. 8 
Bing. 293. 

" R. M. 8 W. IV, n^. 16. 2 Moore 
& S. 337. 9 Bing. 447. For the title 
of a declaration* on this rule» see Append, 
to Chap. XVII. $ 5. ; and as to the 
mode of entitiing declarations before the 
sUtute, see Tidd Prac. 9 Ed. 426, 6. 
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secute discon- 
tinued. 

Form of decls^ 
ration. 



Correspondence 
of, with process. 



Delivering de- 
clarationt when 
defendant has 
appeared, on 
serviceable pro- 



Filing it, after 
plaintiff has ap- 
peared for him. 



OF THE DECLARATION. 

month and year on which it is filed or delivered " : but it has been 
doubted, whether this part of the rule applies to declarations in 
efeciment *• This rule also contains the Forms to be used fi>r the 
commencement of declarations ^ after eummcns or arrest^ which will 
be found in the Appendix ^ ; and declares, that the entry oi pledges 
to prosecute, at the conclusion of the declaration, shall in future 
be discontinued ^. Since the making of this rule, it is not necessary 
to state, in a declaration in the Exchequer, that the plaintiff is a 
debtor to the king, or that he is less able to pay the king's debts ®: 
and it is no ground of special demurrer, that the plaintiff omits to 
describe the nature of the action, at the commencement of the de* 
claration ^ The declaration should regularly correspond with the 
process, in the names of the jMir^te^ to the action, the description of 
the character in which they sue or are sued, and the nature of the 
cause of action t : and therefore, where the writ of ewnmons was 
to answer the plaintiff in *' an action of trespass on the case upon 
promises/' and the notice of declaration in *' an action of trespass 
on the case," the court, we have seen^, set aside the proceedings 
for irregrularity K 

When the defendant has appeared on the writ of summonSf &c., 
a copy of the declaration should be delivered to his attorney, or 
to himself, if he has appeared in person, with an indorsement 
thereon to plead within four days, if the venue be laid in London 
or MidtUeseXf and the defendant live within twenty miles of Lon^ 
don ; or, if he live above twenty miles from London^ or the venue 
be laid in any other county than London or Middlesex^ then the in- 
dorsement must be to plead within eight days afler the delivery 
thereof*^. If the defendant has not appeared according to the 
exigency of the writ, the plaintiff may, at the expiration of eight 



* Doe d. Haines v. Roe, 2 Moore & 
S. 619. and vide ante, 68. 

^ As to the commencement of de- 
darations before the statute, see Tidd 
Prac, 9 Ed. 432, S ; and for forms ap- 
plicable thereto. Append, to Tidd Prac* 
Chap. XVII. 5 7, &c 

* Append, to Chap. XVII. $§ 6, 7, 

8,9. 

^ K. M. 8 W. IV. reg, 15. 2 Moore 
&S.8S7. 9Bing.448. 

* Hirst {or Hunt) v. Pitt, 1 Cromp. 



& M. 824. 1 DowL Rep. 659. S. C 

' Marshall (or Anderson) o. Thomas, 
8 Moore & S. 98. 9 Bing. 678. & C. 

* Tidd Prac. 9 Ed. 446, &c. 
*> jtnte, 67. 

* King V. Skeffington, 1 Cromp. & 
M. 868. i Dowl. Rep. 686. & C. 
and see Anon. iiL 687. (a.) Ante, 
66,7. 

k Tidd Prac. 9 £d. 45J, 2. and see 
Chapm. K. B. 2 JtUUnd. 105, 6. 
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days after the service thereof, appear for him, according to the Ch« XVII. 
statute ; and in that case, a copy of the declaration must be filed 
with the derk of the deckirations in the King's Bench, or protho- 
notaries in the Common Pleas, or in the office of pleas in the Ex- 
chequer, and notice thereof delivered to, or left at the last or most Notice oL 
usual place of abode of the defendant, if known ; in which notice 
should be expressed the nature of the action, at whose suit it is 
prosecuted, and the time limited by the rules of the court for plead* 
ing; and that in case the defendant do not plead by such limited 
time, judgment will be entered against him by default*. In this Need not state 
notice it is not necessary to state the amount of the damages ^ : ^^""^ °^ 
and, by a late rule of all the courts S ** where the residence of a sticking up in 
defendant is unknown, notice of declaration may be stuck up in ^'^^^^ 
the office ; but not without previous leave of the court : " The rule 
in such case, on a proper affidavit ^, is absolute in the first in- 
stance*. The declaration, in the foregoing cases, must be delivered Declaration 
or filed ahsokUely^: and as the plaintiff may enter an appearance ^vml or filed 
for the defendant, when he has been served with the writ of jum- absolutely, on 
fROM, or a distringas has been executed, there is no occasion for cess. 
his declaring de bene esse on serviceable process. 

In ^t/o^fe actions, where the defendant has put in and perfected Ddireiy of de- 
special bail, a cc^y of the declaration should be delivered to his iutdy,^n bailable 
attorney absolutely < ; with an indorsement thereon, that the de- actions, when 

defendant has 

fendant must plead thereto in ybtir (or eight) days, as the case may put in and per. 
be, according to the defendant's residence, and the venue \ And, ^^ special 
by a general rule of all the courts ^ it is ordered, that " upon all 
writs of capias^ where the defendant shall not be in actual custody, 
the plaintiff, at the expiration of eight days after the execution of 



* Append, to Chap. XVII. § 11. and 
see Tidd Pnc 9 Ed. 452. Chapm. K. B. 
2 AddentL loe, 7. 

* R. H. 2 W. IV. reg. 1. § 41. 8 
Fmg. 298. and see Tidd Phic 9 Ed. 
457. 2d Supplement thereto, 48. 

* R. H. 2 W. IV. reg. 1. § 49. 8 
Bing. 295. 

< Append, to Chap. XVII. § 12. 

* Bridger v. Austin, 1 Moore & S. 
520. 1 Dowl. Rep. 272. S. C. The 
qffidiwU in support of the motion in this 
case^ elated the last known place of abode 



of tlie defendant, that he had not been 
there £ot two months past, and that the 
deponent, notwithstanding diligent en- 
deavours, could not ascertain where his 
present rendence was. 

' As to deliYering or filing deckr»- 
tions abiokUely, see Tidd Prac.9 Ed. 
451,2. 

■ Id. 452. 

^ Chapm. K. B. 2 jiddend, 110. 

I R. M. S W. IV. reg. 2.2 Moore 
&S.3S5. 9 Bing. 448. 
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Ch« XVII. the writ, indusive of the day of such execution, shall be at liberty 
to declare de bene esse, in case special bail shall not have been per- 
Delirery of de- fected." If the defendant therefore, at the expiration of eight days 
^^whena^i *^' ^^ execution of the writ, put in special bail, which isnotper- 
bail has been put fected, and the plaintiff be dissatisfied therewith, he may then, in 
fected. ' pursuance of the above rule, deliver a eopy of the declaration de 

bene esse*, or conditionally, to the defendant's attorney, indorsed 
as follows : " delivered conditionally, until special bail be per- 
fected, and the defendant must plead hereto in four (or eight) 
days." 
Fiflng declara- If the defendant has not put in special bail, a copy of the declara- 

when swwial^ ^^^ ™*y ^® ^'®^ ^ ^^^^^ ^*'^* ^^^^ ^^ clerk of the declarations in 
has not been the King's Bench, or prothonotaries in the Conunon Pleas, or in the 
^ office of pleas in the Exchequer, with an indorsement thereon, 

stating that it is filed conditionally, until special bail is put in an4 
perfected ; and the defendant must plead thereto in ^bur (or eight) 
Notice thereof, days, &c. ^ : and notice of filing the declaration must, in that case, 
Wh^none be given to the defendant as before mentioned^. And ^<if there 

re«ted» and ^ several defendants, and one or more of them shall have been 

©then served. served only, and not arrested, and the defendant or defendants so 

served shall not have entered a common appearance, the plaintiff 
shall be at liberty to enter a common appearance for him or them, 
and declare against him or them in chief, and de bene esse against 
the defendant or defendants who shall have been arrested, and 
Good, if filed, shall not have perfected special bail."<^ Where a declaration is 
notice only? J^^ ^^ ^^ deemed to be a good declaration only firom the time of 

giving notice thereof: and therefore, where a declaration de bene 
esse was filed, and the defendant entered an appearance before 
notice was given of filing it, the declaration, and all subsequent 
proceedings, were set aside for irregularity \ 
Judgment of If the plaintiff do not declare in due time, he is liable to be non- 

declaring, prossed, or have judgment signed against him, for not prosecuting 

his suit. This judgment is founded on the statute 13 Car. IL 
Stat. 2. c. 2, § 3, by which it is enacted, that " upon an appearance 
" entered for the defendant by attorney, in the term wherein the 

' Ch&fm.K.B. 2 Addend, no i and "^ R. M. S W. I V. »vg. 2. 2 Moore & 

as to filing or delivering declarations de S. SS5. 9 Bing. 446. 

bene etse, see Tidd Prac, 9 Ed. 45S, 4, 6. ^ Weddle v. Brazier, 1 Cromp. A M. 

^ Chapin. K. B. 2 Addend. 106, 7, 8. 69. S Tyr. Rep. 287. 1 DowU Rep. 

Append, to Chap. XVII. § IS. 689. S. Cn and seeTidd Prac. 9 Ed. 456. 



OF THE DECLARATION. 125 

'^ process is returnable, unless the plaintiff shall put into the court Ch< XVII. 
^* from whence the process issued, his bill or declaration against 
" the defendant, in some personal action, or ejectment of farm, 
** before the end of the term next following after appearance, a non- 
" suit, for want of a declaration, may be entered against him ; and 
** the defendant shall have judgment to recover costs against the 
" plaintiff, to be taxed and levied in like manner as upon the 2S 
** Hen* VIII."* And as the appearance may now be entered by the When ngned. 
defendant in vacatian, as well as aa term time ^ it seems that when 
it is entered in vaceUionp the plaintiff must declare before the end 
of the next term after such appearance, or, if the defendant do not « 
appear, before the end of the next term after the eighth day in- 
clusive from the execution of the writ, otherwise a judgment of 
fum pros may be signed. 

. In the King's Bench, a judgment of non pros might have been Rule to dedans 
fonnerly-Bigned. without entering any rule to decide, or odling J^*^'"' 
for a declaration ^ ; but, in the Common Pleas, the defendant must, 
before the end of the second term, or within four days after, have 
entered a rule for the plaintiff to declare, and demanded a declara- 
tion '^^ To assimilate the practice in this respect, it was ordered, 
by a late rule of all the courts *, that ** it shall not be necessary for 
a defendant, in any case, to give a rule to declare, except upon 
removal from inferior courts." But, by a previous rule ', " no 
judgment of non pros shall be signed for want of a declaration, 
untiiybtir days next after a demand 9 thereof shall have been made 
in writing, iq>on the plaintiff, his attorney or agent, as the case 
may be." 

* c 15. tee Tidd Pmc. 9 Ed. 417, 18. 481, 8. 

^ Stat 2 W. IV. e. S9. $ 2. and see 46S. 

id. 5 11. Jftie, 100. 103. • R. H. 2 W. IV. r*^. 1. § 88. 8 

' R. M. Id Geo. II. reg. 2. (6.) K. B. Bing. 293. 

Gflb. K. B. 345. f R.T. I W.IV.i^.4. 2Barn.& 

' R. H. 9 Ann. reg. S. C. P. Imp. Ad. 789. 7 Bing. 784. 1 Cromp. & J. 

C. P. 7 Ed. 194, 6; and aa to the rule 471. 

to decUie^ and demand of declaration, > Append, to Chap. XVIL § 14. 



CHAP. XVIII. 



Of Imparlance^ and Time for Pleading^ he. 



Imparlance^ 



what. 



General* 
Special. 



Imparlance is said to be, when the court ghres a party leave 
to answer at another time, without the assent of the other party*; 
and, in this sense, it signified time to reply, rejoin, surrejoin, &c. * 
But the more common signification of imparlance was time to 
plead **: and it was either general ^^ without saving any exception 
to the defendant) which was always to another term ^, or apeciai^ 
which was sometimes to another day in the same term % with a 
saving of aU exceptions to the writ, bill, or count ; or, of all exoep* 
General spedaL tions whatsoever : which latter was called a general special imparl- 
ance 'L 

Formerly, when the process, in the King's Bench, was returnable 
the last general return of the term s ; or, in the Common Pleas, 
when it was returnable on that return, and the declaration was not 
filed or delivered on the return day, or on the day following^; or 
where the process, in either court, was returnable before, but the de- 
claration was not delivered, or filed and notice thereof given,ybiir days 
exclusive before the end of the term \ the defendant, if completely 
in eourt, was entitled to an imparlance ; and must have pleaded 
within the first ymir days of the next term ; provided the declaration 



In what cases 
defendant must 
plead, without 
Imparlance* 



* Com. Dig. tit Pleader, D. 1. 
Anon. 2 Mod. 62. Anon. 2 Show. 

SIO. Dowding o» Baker, Barnes, 346. 
2 Wms. Saund. 5 Kd. 1. e. (2.) 

* Clapham «. Lenthall, Hardr. 965. 
Wentworth v. Squiin I Lutw. 46. 12 
Mod. 620. S. C. Gilb. C. P. 18S. 211. 
4 Bac. Abr. 27, 8. 8 Blac. Com. 801. 

^ Jx>ngworth v. Thistleworth, 6 Mod. 

28. 

* Staple V, Haydon, Id. 8. Case of Uni- 
Tersity of Cambridge, 10 Mod. 127. 
Com. Dig. tit. Pleader, D. 1. 

f For an account of the difierent kinds 



of imparlances, when and how granted, 
and what might or might not have been 
done after each of them, see 2 Wms^ 
Saund. 5 Ed. 1. (2.) I Chit PL 4 Ed. 
875, &C. Grant v. Ld. Sondes, 2 Blac. 
Rep. 1094. Tidd Atie. 9 Ed. 462. 

■ R. T. 5 & 6 Geo. IL (ft.) R. M. 
10 Geo. II. reg.2, R. T. 22 Geo. IIL 
K.B. 

i> R. H. 85 Geo. III. C. P. 2 H. 
Bkc. oct. Ed. 551. 7 Taunt 71. (a.) 
2 Marsh. 887. (a.) 2 Chit R. 881. 

> R.T. 5 & 6 Geo. II. (ft.) K. R 
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were delivered, or filed and notice thereof given, before the essoin Ch. XVI !!• 
day of that term ; otherwise the defendant was allowed to imparl 
to the subsequent term \ By a late rule, however, of all the 
courts \ " upon every declaration delivered, or filed, on or before 
** the Uut day of any term, the defendant, whether in or out of ' 
" any prison, was compellable to plead as of such term, without 
" being entitled to any imparlance." Upon this rule it was holden, 
that if the writ and appearance were of one term, and the declara- 
tion of another, the defendant was still entitled to an imparlance^. 
But now, as the time for pleading is no longer reg^ulated by terms; 
but the proceedings, we have seen ', may be had on writs, except 
at certain times, in term or vacation; the practice of imparling is, 
it seems, abolished by the statute ft W. IV. c. 39.% so far as it 
is dependent on the terms ; but some of its consequences, as affects 
ing particular proceedings, such as pleas to the jurisdiction^ or in 
abatement, or claiming conusance^ &c. may still remain. 

In case the time for pleading to any declaration, or for answering Time for plead, 
any pleading, shall not have expired before the lOth day o£ August hdo^^^Jt**^ 



b any year, the party called upon to plead, reply, &c., shall, we P»«* ^^re loih 

have seen ', have the same number of days for that purpose, afler 

the 24th day of October , as if the declaration, or preceding pleading, 

had been delivered or filed on the 24th day of October; but in such 

cases, it shall not be necessary to have a second rule to plead, reply, 

&c* And where a writ issued in vacation, and a declaration was When judgment 

delivered, and rule to plead given, in the same vacation, but the ^^out ^nz 

plaintiff did not sign judgment until the ensuing term, the court of > °<^ rule to 

Exchequer held, that it was not necessary to give a new rule to 

plead in that term s» 

* Vidian's Introd. II. 2 Wms. Saund. Taunton^ J. accord: and tee MiUingen 

5 Ed. 1. e. (2.) and see Smith v. Had- v. Truss, 1 Price N. R. 69. Whalley o. 

don, 1 Leg. Obs. 15R. per LiUledak, J. Bamet, S Tjrr. Rep. 239. 1 DowL Rep. 

Anon. 8 Leg. Obs. 78. per PaUeton, J. 607. S. C. Excheq. 

Tidd Prac. 9 Ed. i66, 7. <■ Ante, loa 

*> R.T. 1 W. IV. reg.^ 2 Bam. & * Sup. to Petersd. Pr. 20. Cbapm. 

Ad. 789. 7 Bing. 784. 1 Cromp. & J. K. B. 2 Addend. 167. 1 ChiU Archb. 

471. Pr. 1 95. but see Atbert Pr. 90. 107. 1 10. 

" Edensor v. Hofiman, 2 Cromp. & J. ' Ante, 101. 

140. 1 Price N. R. 175. 1 DowL Rep. > Mould v. Murphy, 1 Cromp. & M. 

S04, S. C Thomson t7. Smith, 1 DowL 495.; and see Fagg v. Bonify, 6 Leg. 

Rep. S8L per Taunioth J* Irving v. Obik 478. Excheq. 
Williamaon, E. 2 W. IV. K. B. ;nt 



CHAP. XX. 



Of the Interpleader Act, &c. 

, Provinont of Jx may here be proper to notice, as connected with the subject of 
IV. c. 68. ' staying proceedings, the provisions of the statute 1 & 2 W. IV. c. 

58. to enable courts of law to give relief against adverse claims^ 
made upon persons having no interest in the subject of such 
claims. These provisions are of two kinds ; first, such as relate 
to the property in money or goods, where claims are made by dif- 
ferent parties, one of whom has brought an action against the 
person in possession of them, and the defendant does not claim 
any interest therein ; and secondly, for the relief of sheriffs, and 
other officers, in execution of process against groods and chattels. 
The former will be treated of in this, and the latter in a subse- 
quent chapter \ 
Means of relief, Before the making of the above statute, it often happened, that 
tute.** * * * person sued at law for the recovery of money or goods, wherein 

he had no interest, and which were also claimed of him by some 

third party, had no means of relieving himself from such adverse 

claims, but by a suit in equity against the plaintiff and such third 

party, usually called a bill of Interpleader, which was attended 

with expense and delay ^ ; for remedy whereof it is enacted by 

Upon appUoa- the above statute, that ** upon application made by or on the be- 

frad^t, in an ** ^^ ^^ ^^J defendant sued in any of his majesty's courts of law 

action of «- «< at Weitminster, or in the court of Common Pleas of the county 

SUflUfUim &C 

Stating that the ** palatine of Lancaster^ or the court of pleas of the county pala- 
•«?in'tte *'"^ " *"^ ®^ DttfAawi, in any action of assumpsit^ debt^ detinue, or 
claimed by a '' trover, such application being made after declaration and before 
courtj^a* * * " P^®*» ^y affidavit ^ or otherwise, shewing that such defendant does 
j"<^e,inav order " not claim any interest in the subject matter of the suit, but that 
to appear and " ^^ right thereto is claimed, or supposed to belong to some third 

• aiap.XLL 84^6.76,7. 

i» See the preamble to itat 1 & S W.. « Append, to Chapi XX.S 4. 
IV. c. 58. and 2 Rep. CL L. Com. 
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** party, who has sued or is expected to sue for the same, and that maintain or re- 

*^ such defendant does not in any manner colhide with such third ^Uhn" and in 

" party, but is ready to bring into court, or to pay or dispose of *h« ">»»» ^»"»e, 

" the subject matter of the action, m such mankier as the court, or in gucb action. 

"** any judge thereof, may order or direct ; it shall be lawful for the 

" court, or any judge thereof, to make rules % and orders ^ calling 

*^ upon such third party to appear, and to state the nature- and par- 

" ticulars of his claim, and maintain or relinquish his claim ; and 

" upon such rule or order, to hear the allegations as well of such 

" third party as of the plaintiff, and in the mean time to stay the 

*^ proceedings in such action ; and finally, to order such third party Advene claims^ 

" to make himself defendant in the same, or some other action, or determined," 

" to proceed to trial on one or mote feigned issue or issues^; and 

" also to direct which of the parties shall be plaintiff or defendant 

" on such trial ; or, with the consent of the plaintiff and such third 

" party, their counsel or attornies, to dispose of the merits of their 

" claims, and determine the same, in a summary manner ^ ; and to 

** make such other rules and orders therein, as to costs and all 

'* other matters, as may appear to be just and reasonable^ : And Judgment and 

" that the judgment in any such action or issue as may be directed orju'^e to^ 

" by thfe court or judge, and the decision of the court or judge in ^°^« 

'' a summary manner, shall be final and conclusive against the par- 

" ties, and all persons claiming by, firom, or under them."® 

" That if such third party shall not appear, upon such rule or order. If such third 
** to maintain or relinquish las claim, being duly served therewith, or gpl^r! &c.°he 
" shaU neglect or refiise to comply with any rule or order to be ^°"''* o' J"**K^ 

1 Jr • 1 11 1 «. 1 /. • 'may liar his claim 

** made after appearance, it shall be lawful for the court or judge to against the on- 
" deckre such third party, and all persons claiming by, from, or 8^"*^ defendant. 
** under him, to be for ever barred from prosecuting his claim against 
** the original defendant, his executors or administrators ; saving 
" nevertheless, the right or claim of such third party agaiz^st the 
** plaintiff; and thereupon to make such order, between such de- 
" fendant and the plaintiff, as to costs and other matters, as may 
« appear just and reasonable." ' 

" Provided always, that no order shall be made in pursuance Proviso as to 
" of that act, by a single judge of the tourt of pleas of the said ^ ^nsl^Mgl 

* For the form of a rule nisit and * Id, § 6. 

sommona to ahew cause, <m the above ^ Stat. 1 & 2 W. IV. e. 68. § 1. 

statutekSeeAppend.toChap.XX.§8.5. * 7(i. ^ 8. 

^ I<LiS, ' Jd 5 S. 

K 
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If judge think 
the matter more 
fit for their de- 
cision, he may 
refer it to the 
court. 



Decisions on 
ihii statute. 



** county palatine of Durham^ who shall not also be a judge of one 
" of the said courts at Westminster: and that every order to.be 
" made in pursuance of that act, by a single judge not sitting in 
" open court, shall be liable to be rescinded or altered by the 
" court, in like manner as other orders made by a single judge." ^ 
" Provided also, that if, upon application to a judge in the first in- 
" stance, or in any later stage of the proceedings, he shall think 
" the matter m6re fit for the decision of the court, it shall be law- 
" ful for him to refer the matter to the court ; and thereupon the 
" court shall and may hear and dispose of the same, in the same 
'* manner as if the proceeding had originally commenced by rule 
" of court, instead of the order of a judge." ^ 

On this statute it has been decided, that a party who, by his own 
act, is placed in a situadon to be sued, cannot call on the court to 
substitute another defendant in his stead ^. So, the case of a wharf- 
inger, who claims a lien on goods for wharfage, &c. which attaches 
only upon one of the parties by whom the goods are claimed, is 
not, it seems, within the meaning of the statute ^. And where a de- 
fendant has been indemnified by a tl^ird party, for not delivering 
up property in his possession, he has no right to relief under the 
above act ; and the court will discharge a rule obtained for that 
purpose, with costs ^ But a lien attaching upon the goods in dis- 
pute, imd which must be satisfied by whichever party ultimately 
turns out to be entitled to them, does not prevent the party who 
holds the goods, firom applying to the court for relief^ under the 
Above act ''« . The costs of the applicant, where he has acted bond 
JidCf will, in the first instance, be directed to be paid out of the fund, 
or proceeds of the goods in dispute, to be repaid by the party ulti- 
mately unsuccessfU <^. And where an issue has been directed by the 
court, to try the r^hts of contending parties to the property in 



• Stat 1 & 2 W. IV. c. 68^\§ 4. 

^ § 5. There is also a clanJ^ in the 
-^^ a '^•) that all rules, orders, &^ made 
in pursuance thereof, may be entered of 
record, &c; which will be noti 
Chap. XLI. when treating of the relii 
sherifis, and other officers, in the ex 
tion of process against goods and 
tela. 

f Belcher v. Smith, 9 Bing. 82. 



i_ 



chaiA 



Moore & S. 184. 8. C. 

<i Braddick v. Smitii, 8 Mqore & S. 
ISl. 9Bing. 84. S.C 

* Tudcer v. Morris, I Cromp. & M. 
78. 1 Dowl Rep. 6S9. S. C. 

' Cotter V. Bank of England, 3 Moore 
& S. 180. 

< Duear v. Mackintosh, 3 Moore & 
S. 174. Cotter v. Bank of England, uL 
180. 
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question, and the intermediate party has paid money into court, to Chap. XX. 
abide the event of the issue, the successful party cannot move to have 
the money paid out to him, until final judgment has been signed*. 

* Cooper V. Lead Smelting Company, of motion, and rules of court in this caae^ 
2 Moore & S. 810. 9 Bing. 034. I see Append, to Chap. XX. § 1, 8, 8. 
DovL Rep. 728. S. C. For the notice 



CHAP. XXIL 



Of Writs ^ Inquiry of Damages, and Immediate 
Judgment and Execution thereon; and of 
. Proceedings ^r Assessing Damages, on the 
Statute 8 ^ 9 W. III. c. 11. § 8. 

Before the late act for the more speedy judgment and execu- Writs of inquiry, 
tioD in actions, brought in his majesty's courts of hiw at Wtstmns- bdbr^stat*!*^* 
<fr, and iB the court of Common Pleas of the county palatine of W. iv. c. 7. 
Lancaster *, &c. writs of inquiry could only have been made return- 
able in term time ^ ; and consequently, when they were executed in 
vactUionf the plaintiff must have waited until the ensuing term, be- 
fore he could have, obtained final judgment, or taken out execu- 
tion. This practice having occasioned great delay, by reason of May now be 
the interval between the terms, it was enacted by the above sta- ^^ ^y j^y to be 
tute*, that " any writ of inquiry of damages, to be issued in or by """"cd therein. 
'' either of the said courts, by whatever form of process the actio|i 
" may have been commenced, may be made returnable, and be re- 
** turned on any day certain, in term or vacation, to be named in 
" such writ ; and such writ shall be as valid and effectual, as if 
*< the same had been returnable according to the course of the 

■ SULI W. IV. c.v. * § 1. 

* Tidd Ptac. 9 Ed, 674. 



<( 
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Proceedings to '' Common law ; and thereupon, at the return thereof, a rule for 
turn*thereoC ^^ " judgment may be given ■, costs taxed, and final judgment sighed, 

*' and execution issued forthwith ; unless the sheriff, or other officer 
'^ before whom the same may be executed, shall certify ^ under 
" his hand, upon such writ, that judgment ought not to be signed, 
" until the defendant shall have had an opportunity to apply to the 
" court, to set aside the execution of such writ, or one of the 
judges of the said court shall think fit to order ^ the judgment to 
be stayed, until a day to be named in such order. Provided 
always, that in case the signing of judgment on such writ shall 
" be postponed, by reason of such certificate or order, or by the 
" choice of the plaintiff, or otherwise, and judgment shall be after- 
" wards signed thereon, such judgment shall be entered of record, 
" as of the day of the return of such writ, unless the court shall 
" otherwise direct." 
Entering and And it is thereby further enacted, that " every judgment to be 

[udfiTnenL** " signed by virtue of that act, may be entered and recorded as the 

" judgment of the court wherein the action shall be depending, 

" although the court may not be sitting on the day of the signing 

Teste of execu- " thereof; and every execution issued by virtue of that act, shall 

'^"' ** and may bear teste on the day of issuing thereof; and such judg- 

" ment and execution shall be as valid and effectual, as if the 

'^ same had been signed and recorded, and issued, according to the 

" course of the common law.'** 

Judgment may " Provided always, that notwithstanding any judgment signed or 

cut'um^stoyed*^ " recorded, or execution issued, by virtue of that act, it shall be 

and new writ of " lawful for the court in which the action shall have been brought, 

"to order such judgment to be vacated, and execution to be stayed 
" or set aside, and to enter an arrest of judgment, or grant a new 
" writ of inquiry, as justice may appear to require ; and thereupon 
" the party affected by such writ of execution, shall be restored to 
" all that he may have lost thereby, in such manner as upon the re- 
" versal of a judgment, by writ of error or otherwise, as the court 
" may think fit to direct."* 

* By a late.rule of all the courts, (R. without any rule for judgment. Postt lS6w 
H. 8 W. IV. rc^. 1 . § 67. 8 Bing.297, »> Append, to Chap. XXII. § 1, 2. 

8.) judgment may now be signed, aAer ' Id, § S, 4. 

the return of a writ of inquiry, at the ex- * Stat. 1 W. IV. c. 7. § 3. 

pi ration of four days from such return, * /</. § 4. 
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By a previous act of parliament*, (for better regulating the prac- Writs of inquiry, 
tice, and preventing delays in the proceedings of the court of Com- 2)le in^ommon 
roon Pleas at Lancaster,) writs of inquiry of damages, and cer- Pleasat Lancas- 
tain other writs in the said act in that behalf mentioned, issued i w. IV. c ?! 
by and out of the same court, might have been made returnable 
on any of the return days in Easier and Michaelmas terms re- 
spectively, according to the course of his majesty's ' court of 
Common Pleas at Westminster^ in addition to the first and last 
days of each assizes held for the said county : And it being deemed By that statute. 
expedient to quicken the proceedings in the said court of the said 
county, it is enacted by the statute I W, IV. c. 7.^ that " in lieu 
*' of the return days in Easter and Michaelmas terms, all writs of 
^ inquiry of damages, and other writs in the said last mentioned act 
<* in that behalf mentioned, shall and may be made returnable in the 
" said coui^ of the. said county, on the first Wednesday in every 
'* month, in addition to the first and last days of each assizes held 
'* for the said county ; and such proceedings shall and may be had 
" on the return thereof, as upon such writs returnable according 
" to the law in force at and before the passing of that act." 



By the statute 8 & 9 W. III. c. IL § 8, it is enacted, that Proceedings for 
** in all actions upon any bond or bonds, or on any penal sum, for I^"*"^^ *' 
" non-performance of any covenants or agreements in any indenture, breaches sug- 
" deed, or writing contained, if judgment shall be given for the gtat 8'& 9 W. 
" plaintiff* on a demurrer, or by confession or nihil dicit, the plain- ^^^' c« '!• § 8« 
'* tiff, upon the roll, may suggest as many breaches of the covenants 
** and agreements as he shall think fit ; upon which shall issue a 
" writ to the sheriff of that county where the action shall be 
** brought, to summon a jury to appear before the justices or jus- 
*' tice of assize or nisi prius of that county, to enquire of the truth 
** of every one of those breaches, and to assess the damages that 
** the plaintiff shall have sustained thereby ; in which writ it shall 
** be commanded to the said justices or justice of assize or nisi 
'* prius, that he or they shall make a return thereof, to the court 
" from whence the same shall issue, at the time in such writ men- 
" tioned. And in case defendant or defendants, afler such judg- Defendant pay- 
** ment entered, and before any execution executed, shall pay unto *"«^"'*«««» ««- 

•' ' r i/ ecution may be 

stayed. 

' 39 & 40 Geo. III. c. 105. § 2. and ^ § 8. 

<w stM. 28 Geo. II. c. 46. § 35. 
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134 PROCEEDINGS FOR ASSESSING DAMAGES^ 

Ch. XXII. " die court where the action shall be brought, to the use of the 
** plaintifTor plaintifis, or his or their executors or administrators, 
" such damages so to be assessed, by reason of all or any of the 
« breaches of such covenants, together with the costs of suit, a 
stay of execution of the said judgment shall be entered upon 
record ; or if, by reason of any execution executed, the plauitifi" 
or plaintiffs, or his or their executors or administrators, shall be 
" fully paid or satisfied all such damages so to be assessed, to- 
'* gether with his or their costs of suit, and all reasonable charges 
and expenses for executing the said execution, the body, lands 
or goods of the defendant, shall be thereupon forthwith dis- 
charged from the said execution, which shall likewise be entered 
But judgment to ** Upon record. But, notwithstanding, such judgment shall remain, 
mTwayfiiSier " continue and be, as a further security to answer to the plaintiff 
brrach; and <« or plaintifi&, and his or their executors or administsators, such 

plaintiff may 

have a sdre fa- *' damages as shall or may be sustained for further breach of any 

~^i - „,».«. ., »™»««, » .h. «„ ...„..., ^„,^ 

iendant, &c ** contained ; upon which the plaintiff or plaintiffs may have a 

** scire facias upon the said judgment, against the defendant, or 

" against his heir, terretenants, or his executors or administrators, 

<< suggesting other breaches of the said covenants or agreements, 

'< and to summon him or them respectively to shew cause, why 

** execution shall not be had or awarded upon the said judgment ; 

** upon which there shall be the like proceeding as was in the 

** action of debt upon the said bond or obligation, for assessing 

" of damages, upon trial of issues joined upon such breaches, or , 

'* inquiry thereof upon a writ to be awarded in manner as aforesaid ; 

'* and that upon payment or satisfaction, in manner as aforesaid, 

" of such future damages, costs and charges as aforesaid, all fur- 

" ther proceedings on the said judgment are again to be stayed, 

" and so toties quoties^ and the defendant, his body, lands, or g^oods, 

" shall be discharged out of execution as aforesaid." * 

Writs of inquiiy, The assessment of damages before a judge of assize or nisi prius^ 

statute, U) be nL ^^ breaches suggested under the above statute, being attended with 

ecuted before the great delay and expence to the parties, it was enacted by the 

otherwise or- statute 3 & 4 W. IV. c. 42. § 16. that '< all writs issued under and 

Uered. « y^^ ^^j^tue of the Statute 8 & 9 W. III. c. 11. § 8. shall, unless 

* For the proceedings on this statute, breaches thereon, see TIdd Prac. 9 Ed. 
and the mode of sit^t sling, or asuptirtf, <>S3, CBG. 1108. 



ON STAT. 8 & 9 W. III. c. 11. § 8. 135 

'' the court where such action is pending, or a judge of one of 
** the superior courts, shall otherwise order, direct the sheriff of the 
« county where the action shall be brought, to sununon a jury to ap- 
*' pear before such sheriff, instead of the justices or justice of assise 
" or fUn pritu of that county, to inquire of the truth of the breaches 
" f^g^^^d^ And assess the damages that the plaintiff shall have 
" sustained thereby ; and shall command the said sheriff, to make 
^ return thereof to the court from whence the same shaU issue, at a 
" day certain, in term or in vacation, in such writ to be mentioned : 
" and such proceedings shall be had, afler the return of such writ, 
" as are in the said statute in that behalf mentioned, in like man* 
« ner as if such writ had been executed before a justice of assize 
"or fim|irtc»/' 

This statute is applicable to cases where breaches are sug- Constmctioo of 
gested on the roll, after judgment for the plaintiff on demurrer, or by ^ ^ fi * ^* 
confession or mini dicU^ in an action upon bond, or on any penal 
sum, for non-performance of any covenants and agreements, in any 
indenture, deed, or writing contained ;. and does not seem to ex- 
tend to those, where the plaintiff assigns breaches of the condition of 
the bond, &c. in his declaration, or replication ; and, an issue or 
issues being joined thereon, a venire facias is awarded, as weU to 
try the issue or issues, as to assess damages upon the breaches 
assigned. But, in cases to which the statute applies, the plaintiff In cases to 
need not apply to the court or a judge, for leave to issue a writ to I^\^of inSry** 
inquire of the truth of the breaches suggested, and assess the da- ^^y^ issued u 
mages that he hath sustained thereby ; but may, if he think fit, course^ unless, 
issue such writ as a matter of course, unless the court where the ^^* 
action is pending, or a judge of one of the superior courts, shall 
otherwise order, and proceed thereon to assess damages, according 
to the statute. For this purpose, the plaintiff is authorized, after Direction, and 
suggesting breaches on the roll », to sue out a writ of inquiry, di- inJJSiy.^" ° 
rected to the sheriff of the county where the action is brought ; 
commanding him to summon a jury to appear before him, to in- 
quire, on their oath, of the truth of the breach or breaches sug- 
gested, and assess the damages which the plaintiff shall have sus- 
tained thereby ; and that he make return thereof to the court, at a 
day certain, in term or vacation, to be mentioned therein ^, 

■ Append, to Chap. XXII. § 5. * Id. § 6. 
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PROCEEDINGS FOR ASSESSING DAMAGES, &C. 



Sigmng and 
seaJing. 

Delivery of, to 
therifil 

Delivery of copy 
to defendant. 

Notice of in- 
quiry. 



Rule for Judg- 
ment unneces- 
sary, on writ of 
inquiry. 



When costs may 
(m taxed, &c. 



The writ of inquiry k engrossed on parchtn€»t ; and, in die 
King's Bench, it is sealed only ; but, in the Common Pleas, it is 
signed by the prothonotaries, and afterwards sealed* ; and should be 
delivered to the sheriff, who will thereupon summon a jury for the 
execution of it. A copy of the writ should also, it seems, be 
delivered to the defendant, or his attorney ^ ; and, previously to- 
its execution, a notice of inquiry ^ should be given, in the usual 
way ^f to inquire of the truth of the breaches suggested, and to 
assess the damages which the plaintiff hath sustained thereby : and 
if either party propose to attend by counsel, he should give notice 
thereof to his adversary, or he will not be allowed for it in 
costs ^ 

On the return day of the writ of inquiry, the plaintiff, in the 
King's Bench, must formerly have given a rule for judgment, with 
the clerk of the rules, which expired in four days^: In the Com- 
mon Pleas, there was no rule for judgment given on the return of 
the inquiry, but the plaintiff's attorney waited' four days after the 
return day, inclusive of both days ^ after which, the inquisition 
being previously obtained ft'om the sheriff, the prothonotaries 
would have taxed the costs thereon <^ : And now, by a late rule of 
all the courts^, " after the return of a writ of inquiry, judgment 
may be signed at the expiration of four days ftom such return, 
without any rule for judgment." At the expiration of that time, 
therefore, the sheriff having in the mean time made his return to 
the writ of inquiry ^ *' costs may be taxed, judgment signed, 
" and execution issued forthwith ; unless the sheriff or his> 
** deputy, before whom the writ of inquiry was executed, shall 
" certify under his hand, upon such writ, that judgment ought 
*' not to be signed, until the defendant shall have had an 
** opportunity to apply to the court for a new inquiry, or a 
<f judge of any of the said courts shall think fit to order that judg» 



• Tidd Trae, 9 Ed. 674. 

b GiUingliam ti. Waskett, M'Clel. 668. 
IS Price, 791. S. C. 

« Append, to Chap. XXII. § 7. 
«> Tidd Prac. 9 Ed. 576. 

• Id, 680. 

' Clerk V. Rowland, 1 Salk. 399. 
« Imp. C. P. 7 Ed. 437. and see Tidd 



iVac. 9 Ed. 581. 

* R. H. 2 W. IV. reg. 1. $ 67. 8 
Bing. 897, 8. 

* append, to Chap. XXII. § 8. and 
for the entry of the return on the 
roll, and final judgment thereon, see kH 
§5. 



OF.CHANaiNG THE VBNim, &C^ ]S7 

<^ ment or execution ^all be stayed, till a day to be named in svch Ch. XXII. 
" order »• 

" Provided, that> aD and every the provisions contained in the Provisiona of 
" statute made and passed in the first year of the reign of his pre- *|*7. to extend 
" sent majesty, intituled * an act for the more speedy judgment and ^ ^^^^ ^"^ o^ 

^. . . , ^ . • . . . /. , inquiry. i 

" execution, m actions brought m his majesty s courts of law at , 

" WesUttinsier^ and in the court of Common. Pleas of the county 

" palatine of Lancaster^ and for amending the law as to judgment 

*' on a cognovit actionem in cases of hankruptcy,' shall, so far as the 

" same are applicable thereto, be extended and applied to judg- 

" ments and executions upon such writs of inquiry, in like manner 

*' as if the same were expressly re-enacted therein." ^ 

•StttS&4W.IV.c. 42.§18. */(/.§ 19. Ante, I3h 2. 



CHAP. XXIV. 



Of Chai^ging ike Venue, ^c. 

In the King's Bench, the rule to change the venue is absolute in Rale to chaflgt 
the first instance : In the Common Pleaa and Exchequer, it was ^""®' 
formerly only a rule to shew cause* : But, by a late rule of all the Absolute in fint 
courts ^ " in cases where the application for a rule to change the »°«**nce. 
venue is made upon the usual affidavit only, the rule «hall be ab- 
solute in the first instance ; and the venue shall not be brought 
back, except upon an undertaking of the plaintiff to give material 
evidence in the county in which the venue was originally laid." 

' Tidd Prac, 9 Ed. 608, 9. And as to Bing. S04. And for the form of the rule 

the practice of changing, and bringing to change the venue thereoo, in C P. 

bade, the venue in general, aeo id. 601, and Exchequer, see Append, to Chap. 

*<^- XXIV. § 1, 2. 

* R, H. 8 W. IV. reg. 1. § 103. 8 
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OF CHANGING THE VENUE, &C. 



When impartial 
trial cannot be 
had. 

In local actions. 



Power to direct 
local actions to 
be tried in any 
county. 



When a fair and impartial trial cannot be had in the county 
where the venue is laid, the courts, on an affidavit of the circum- 
stances, will change it in transitory actions^; or, in local actions, 
would formerly have given leave to enter a suggestion on the roll, 
with a nient dedire^ in order to have the trial in an adjoining 
county ^ : and the parties by consent might have changed the venue 
in local actions ^ ; or have them tried out of their proper county, 
such consent being entered by suggestion on the roll ^. And now, 
by the late act for the further amendment of the law % &c. re- 
citing that unnecessary delay and expence were sometimes occa- 
sioned by the trial of local actions in the county where the cause 
of action had arisen ; it is enacted, that " in any action depending 
*' in any of the superior ' courts of common law at Westminster^ 
« the venue in which is by law local, the court in which such ac- 
" tion shall be depending, or any judge of any of the said courts, 
" may, on the application of either party, order the issue to be 
" tried, or writ of inquiry to be executed, in any other county or 
place than that in which the venue is laid ; and for that purpose, 
any such court or judge may order a suggestion to be entered on 
" the record, that the trial may be more conveniently had, or writ 
** of inquiry executed, in the county or place where the same is 
" 6rdere4 to take place." 



(( 



<« 



* Mayor of Poole v, Bennet, 2 Str. 

874w Mylock v. Sakdine, S Bur. 1664. 

1 Blac. Rep. 480. S. C. but see Foley 

V. Ld. Peterborough, H. 2& Geo. III. K. 

B. 

^ Regina v. Delme, 10 Mod. 198. 
Biron v. Philips, 1 Str. 235. Rex v. 
Harris, S Bur. 1S34. Rex v. Ameiy, 



I Dumf. & £. S6S. 

^ Mayor, &c. of Bristol v. Proctor, 1 
Wils. 298. Groves v. Durall, H. 38 
Geo. III. K. B. 

' Fonnerau v. Fonnerau, in K. B. per 
Cw. and see Tidd Prac. 9 Ed. 605, 6. 

• 8 & 4 W. IV. c. 42. § 22. and see 
3 Repb C. L. Com. 14. 73. 



CHAP. XXV. 



(Jjf Bringing Money into Court. 

By .the common carriers' act ^ *' in all actions to be brought In acddns 

" against any mail contractor, stage coach proprietor, or other ■8""'* ^°"" 

^ common carrier for hire, for the loss of, or injury to any goods 

" delivered to be carried, whether the value of such goods shall 

^ have been declared or not, it shall be lawful for the defendant or 

" defendants to pay money into court, in the same manner, and with 

" the same effect, as money may be paid into court in any other 

" action." And, by the late act for the further amendment of the In all penooal 

law *>, &c, " it shall be lawful for the defendant in all personal ^ruin'exccp- 

" actions, (except actions for assault and battery, false imprison- ^^^ns. 

"ment, libel, slander, malicious arrest or prosecution, criminal 

*' conversation, or debauching of the plaintifTs daughter or ser- 

" vant,) by leave of any of the superior courts of law at iVestmin' 

" ster, where such action is pending, or a judge of any of the said 

" superior courts, to pay into court a sum of money, by way 

"* of compensation or amends, in such manner, and under such 

** regulations, as to the payment of costs, and the form of plead- 

** ing, as the said judges, or any eight or more of them, of whom 

'* the chief of each of the said courts shall be three^ shall, by any 

" rules or orders, by them to be from time to time made, order 

•• and direct," 

* 11 Geo. IV. & 1 W. IV. c. 68. § sequences, see Tidd Ptac 9 Ed. 619, 

10. and see 2 Rep. C. L. Com. 62, &c &c. 

100.; and for the practice of bringing ^ 8 & 4 W. IV.^ c 42. § 21. and see 

Donej into court in general, and its con- 2 Rep. C L. Com. 52. 97. 



CHAP. XXVI. 



In actions upon 



Of Pleas in Abatement, for Nonjoinder (f Par- 
ties; and Misnomer. 

In actions upon contracts, when there are several parties, the 

Sndero'f one of ^^^^^^ ^^^^"^^ ^® brought by or against all of them, if living* ; or, 

several partners, if some are dead, by or against the survivors ^ : But if an action be 

pkade/in brought, upon a joint contract, against one of several partners, he 

abatement qqj^ Q^ly plead in abatement ; though the plaintiff knew, and even 

la actioas for contracted with the other partners ^. In actions for wrongs^ as 

•oiader'of oAcr" ^^^ ^^^ °^ * ^^^^^ ^^^ several nature, the plaintiff may proceed 
wrong-doers is against all or any of the parties who committed them ; and it is 
ftbatemenL * ° no P^^a in abatement*', or ground of nonsuit **, that there are other 
Case of common parties not named. In an action on the ca«^, therefore, against a 
carriers. common carrier, for the loss of goods, or for not safely carrying a 

passenger, the defendant cannot plead in abatement the nonjoinder 
By Stat 1 1 Geo, of a copartner *. And, by the common carriers* act, 1 1 Geo. IV, 
c.^8^ * ^' ^^' & 1 W. IV. c. 68. § 5. « any one or more of several mail con- 

** tractors, stage coach proprietors, or common carriers, shall be 
** liable to be sued by his hef or their name or names only ; and 
'* no action or suit commenced to recover damages, for loss or 
** injury to any parcel, package, or person, shall abate for the want 
" of joining any co-proprietor or copartner in any mail, stage coach, 
" or other public conveyance by land for hire." 



* 1 Wms. Saund. 5 Ed. 291. b. (4.) 

^ 2 Wms. Saund. 5 Ed. 121. c. (I.) 
and see Uie cases referred to in Tidd 
Prac. 9 Ed. 6. 

" Darwent v, Walton, S Atlc. 610. 
Rice V. Shute, 5 Bur. 2611. 2 Blac. 
Rep. 695. S. a Abbot v. Smith, id. 
047. and see Mitchell v, Tarbutt, 5 
Dumf. & £. 649. I Wms. Saund. 5 
Ed.291.c.</. Tidd Phic. 9 Ed. 6. 

* Tidd Prac. 9 Ed. 9. '636. 



* Ansell v. Waterhouse, 6 Maule & 
S. S86. 2 Chit. R. 1. S. C. and see 
Mitchell V. Tarbutt, 5 Dumf. & £. 649. 
Govett V. Radnidge, 8 East, 62. Bre- 
thecton V. Wood, 6 Moore, 141. 3 
Brod. & B. 64. 9 Price, 408. S. C. but 
see Buddie i. Willson, 6 Dumf. & £. 
S69. Powell V, Layton, 2 New Rep. 
C. P. S66. semb* contra, and see "Hdd 
JPmc 9 Ed. 635, 6. 



OF PLEAS IN ABATEMENT, FOR NONJOINDER. 141 

Also, by the late act for the further amendment of the law \ Plea in abate- 
<&€. " no plea in abatement, for the nonjoinder of any person as a joinder of a co- 
" co-defendant, shall be allowed in any court of common law, unless defendant, not to 

... be allowed, un- 

" it shall be stated in suph plea, that such person is resident within less he reside 

" the jurisdiction of the court; and unless the place of residence of J5^,di*°tion! ^^' 

" such person shall be stated, with convenient certainty, in an 

" affidavit verifying such plea.'* And it having been holden, that 

joint contractors must all be suedi though one of them has become 

bankrupt, and obtained his certificate \ or if not, that the parties 

sued may plead in abatement ^; it is further enacted, by the same Plaintiff may 

statute S that " to any plea in abatement, in any court of law, of ^^ ^J^y^ 

" the nonjoinder of another person, the plaintiff may reply that by certificate, 

" such person has been discharged by bankruptcy and certificate, 

" or under an act for the relief of insolvent debtors." 

By Lord Tenterden^s act **, " if any defendant or defendants, in Effect of such 

"any action on any simple contract, shall plead any matter in P^^^neret^^^ 

" abatement, to the effect that any other person or persons ought maintainable 

" to be jointly sued, and issue be joined on such plea, and it shall sons nam«l^'" 

" appear at the trial, that the action could not, by reason of the ^^^^^^^* *or ^*""»t 

of a written pro- 

" therein recited acts % or that act, or of either of them, be maintain- mise or ack-now- 

" ed against the other person or persons named in such plea, or any ^^q' ly 

'* of them, the issue joined on such plea shall be found against the c« 14>. 

" party pleading the same." 

And, by the statute 3 & 4 W. IV. c. 42. ' " in all cases in which. Where subse- 

" afler such plea in abatement, the plaintiff shall, without having ?„« are had 

" proceeded to trial upon an issue thereon, commence another aga»n«t the per-. 

. sons named 

" action against the defendant or defendants in the action in which therein. 

" such plea in abatement shall have been pleaded, and the person 

" or persons named in such plea in abatement as joint contractors, 

" if it shall appear, by the pleadings in such subsequent action, or 

** on the evidence at the trial thereof, that all the original defend- 

" ants are liable, but that one or more of the persons named in 

" such plea in abatement, or any subsequent plea in abatement, 

" are not liable as a contracting party or parties, the plaintiff shall 

'* nevertheless be entitled to a judgment, or to a verdict and judg- 

• 8 & 4 W. IV. c. 42. § 8. and see « § 9. 

S Rep. C. L. Com. 10, 11. 72. < 9 Geo. IV. c. 14. § 2. 

* Bovin V. Wood, 2 Maule & S. 23. • 21 Jac. I. c. 1«. & Irish act 10 Car. 
and see Noke t;. Ingbanf, 1 Wils. 96. I. sess. 2. c. 6. 

Hawkins v, Ramsbottom, 6 Taunt. 179. f § 10. 
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142 OF PLEAS IX ABATEMENT, FOR MISNOMER. 

Ch. XXVI. " ment, as the case may be, against the other defendant or defend- 

" ants, who shall appear to be liable ; and every defendant who is 
not so liable, shall have judgment, and shall be entitled to his 
costs as against the plaintiff, who shall be allowed the same as 
" costs in the cause against the defendant or defendants who shall 
" have so pleaded in abatement the nonjoinder of such person : 
Provided, that any such defendant, who shall have so pleaded in 
abatement, shall be at liberty on the trial, to adduce evidence of 
** the liability of the defendantsT named by him in such plea in 
■" abatement" 






Misnomer not Before the late act for the further amendment of the law », &c. 

j^ea^Ie m jf ^^ plaintiff had declared against the defendant by a wrong 

name, the latter, if not estopped, might have pleaded the nusno^ 
mer in abatement * : But now, by the above act ^, ^* no plea in abate- 
*^ ment for a misnomer, shall be allowed in any personal action ; 
** but in all cases in which a misnomer would, but for that act, have 
*' been by law pleadable in abatement in such action, the defend- 
^' ant shall be at liberty to cause the declaration to be amended, at 
** the costs of the plaintiff, by inserting the right name, upon a 
^* judge's summons, founded on an affidavit of the right name ; 
" and in case such summons shall be discharged, the costs of such 
" application shall be paid by the party applying, if the judge 
" shaU think fit." 

* S & 4 W. IV. c. 42. and see S age of, and when and how a mistake in 

Rep. C L. Com. 22, 9. 75, 6. Tidd their names was cored, and when not, see 

Prac. 9 Ed. 686.; and as to the im»- id. 447, 8, 9. 

nomer of parties, and how taken advant- ^ § 11. 



CHAP. XXVIL 



Qf Pleas in Bab. 

By the late act for the further amendment of the law \ &c.y re- PraamUe to 

citing that *' it would greatly contribute to the diminishing of ex- jy^ ^ ^^ 

pence in suits in the superior courts of common law at West^ 

minster, if the pleadings therein were in some respects altered, and 

the questions to be tried by the jury left less at large than they 

then were, accordmg to the course and practice of pleading in 

several forms of action; but this could not be conveniently done, 

otherwise than by rules and orders of the judges of the said 

courts, from time to time to be made ; and doubts might arise, as to 

the power of the said judges to make such alterations, without the 

authority of parliament ; it is enacted, that " the judges of the said su« Judges to have 

" perior courts, or any eight or more of them, of whom the chief of Serationrin Uie 

" each of the said courts shall be three, shall and may, by any rule or °><^ of plead- 
« , /. . '11 1 • >°8* &c. in the 

'* order to be from tune to tune by them made, m term or vacation, at superior coarti. 
« any time within Jft^e years from the time when that act shall take 
<< effect, make such alterations in the mode of pleading in the said 
" courts, and in the mode of entering and transcribing pleadings, 
*^ judgments, and other proceedings, in actions at law, and such re- 
*< guladons, as to the payment of costs and otherwise, for carrying 
" into efiect the said alterations, as to them may seem expedient ; 
^ and all such rules, orders or regulations, shall be laid before both 
" houses of parliament, if ■ parliament be then sitting, immedi- 
ately upon the making of the same ; or if parliament be not 
sitting, then within ^ce days after the next meeting thereof; and 
" no such rule, order, or regulation, shall have effect, until six weeks 
after the same shall have been so laid before both houses of par- 
'' liament ; and any rule or order so made shall, from and after 
" such time aforesaid, be binding and obligatory on the said courts, 

* 3 & 4 W. IV. c. 42. § 1. and see 6 : and when the general issue is proper, 

S Rep. C L. Com. 44, &c. 89, &c. ; and what may be given in evidence un- 

and as to pleas in bar, in actions upon der it, or must be pleaded specially, id, 

eoniraeU, see Tidd Frac, 9 £d. 643, 646, &c. 
4kc.; and in actions for wron^St id, 645, 
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OF AMENDMENT, &C. 



But not so as to 
deprive any per- 
son of the power 
of pleading the 
general issue, 
given by any 
statute 
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and all othet courts of common law, and on all courts of error, 
into which the judgments of the said courts, or any of them, shall 
be carried by any writ of error, and be of the like force and effect, 
as if the provisions contained therein, had been expressly enacted 
by parliament: Provided always, that no such rule or order 
shall have tlie effect of depriving any person of the power of 
pleading the general issue, and giving tlie special matter in evi- 
dence, in any case wherein he is now, or hereafter shall be entitled 
to do so, by virtue of any act of parliament now or herealter to 
be in force." 



CHAP. XXIX. 



QT Amendment of Fines and Recoveries, a$id 

Variances. 

Amendroenu at ^VmENDMENTS are either at common law or by statute ^ : and, 
by statute. ' when the amendment is by statute, it is a general rule, that there 
Of fines and re- must be something to amend by. In compliance with this rule, it 
<covenes. ^^ holden, that fines and recoveries, being considered as common 

assurances, might be amended by the court of Common Pleas, 
when they had sufficient authority, so as to effectuate the intention 
of the parties. The ground upon which the court proceeded, in 
making these amendments, was the statute 8 Hen. VI. c. 12, which 
authorized them to amend the misprision of the clerk ; and as the 
pmcipe was the cursitor's instruction for an original writ, so a 
deed to lead or declare the uses was considered as his instruction 
for a fine or recovery \ But fines and recoveries being abolished 
by the statute 3 & 4 W. IV. c. 74. there is a clause therein S that 



* Philips V. Smith, 1 Str. 137. And 
for the law and practice of amendment in 
general, and what is or is not amendable 
in particular cases, at common law or by 
statute; and when, how, and on what 
terms, the amendment is made, see Tidd 
Prac. 9 Ed. 696, &c 712, &c. 



^ Loggin, demandant; RawUna^ tenant; 
Barnes, 22. and for the cases in which 
fines and recoveries were^ or were not 
amendable, before the statute 8 & 4 W. 
IV. c 74, see Tidd Prac 9 Ed. 699. 
701. 

- §7. 
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^' if It ahall be apparent, from the deed declaring the uses of any Fineimadevalid, 

fine already levied, or hereafter to be levied, that there is in the g,^^ 
** indentures, record, or any of the proceedings of such fine, any 
** error in the name of the conusor or conusee of such fine, or any 
** misdescription or omission of laiids intended to have been passed 
*^ by such fine, then and in every such case the fine, without any 
" amendment of the indentures, record, or proceedings, in which 
" such error, misdescription, or omission shall have occurred, shaU 
'* be as good and valid as the same would have been, and shall be 
held to have passed all the lands intended to have been passed 
'* thereby, in the same manner as it would have done, if there had 
** been no such error, misdescription, or omission." 

And, by another clause of the same statute % ** if it shall be ap- Recoveries made 
" parent, fi-om the deed making the tenant to the writ of entry, or ][niendmCTt" 
** other -writ for sufiering a common recovery, already suffered, or 
" hereafter to be suffered, that there is in the exemplification, re- 
^ cord, or any of the proceedings of such recovery, any error in 
" the name of the tenant, demandant, or vouchee in such recovery, 
^' or any misdescription or omission of lands intended to have been 
** passed by such recovery, then and in every such case the re- 
*< covery, without any amendment of the exemplification, record, 
** or proceedings in which such error, xnisdescription, or omission 
** shall have occurred, shall be as good and valid as the same would 
'* have been, and shall be held to have passed all the lands intend- 
" ed to have been passed thereby, in the same manner as it would 
** have done, if there had been no such error, misdescription, or 
" omission." 



Previously to Lord Tenterden's act *», great expence was oflen Variances not 
incurred, and delay or failure of justice took place at trials, by trial, Ac. before 
reason of variances between writings produced in evidence, and >*«*• ^ Geo. IV. 
the recital or letting forth thereof upon the record on which the 
trial was had, in matters not material to the merits of the case; and 
such record could not in any case have been amended at the trial, 
aud in some cases could not be amended at any time^ : for remedy 

* { 8. cbratidii, or subsequent pleadings, and tba 
^ 9 Geo. IV. o. 16. evidence given at the trial of personal 

* Preamble to stat. 9 Geo. IV. c. 1 5. actions, &c. ; and in what cases they have 
^^■^ for cases of vioiance between the d^ been holdea to be fatal, and in what-im- 
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Amendable by whereof it was enacted, by the above statute, that " it shall and 

oisL'wfaere a" " ""^^ ^® lawfiil for every court of record holding plea in civil 

variance shall «« actions, any judge sitting at nid prkUf and any court of oyer 

wii^ or print. *' ^^ terminer and general gaol delivery, in England^ Wak$^ the 

^ evidence and <« ^j,^ ^f Berwick upon Tweed, and Ireland, if such court or 

the record, on * 

payment of ** judge shall see fit SO to do, to cause the record, on which any 
costs. |( ^'^ ^^y 1^ pending before any such judge or court, in any civil 

'^ action, or in any indictment or information for any misde- 
'* meanour, where any variance shall appear between any matter 
'^ in writing or in print produced in evidence, and the recital or 
^ setting forth thereof upon the record whereon the tri^l is pend- 
'* ing, to be forthwith amended in such particular, by some officer 
'* of the court, on payment of such costs, if any, to the other party, 
** as such judge or court shall think reasonable ; and thereupon 
t)rder for ** the trial shall proceed, as if no such variance had appeared ; and 

be ind"*Bd wi '* ^ ^^^^^ ""^^ ^"^ '^^ ^ '"^^ ^ **** prtw, the Order for the 
pouea. M amendment shall be indorsed on the postea, and returned, 

** together with the record ; and thereupon the papers, rolls, and 
** other records of the court from which such record issued shall 
'* be amended accordingly." 
Decisions This statute, which authorizes a judge to order amendments of 

variances between written or printed evidence and the record, in- 
vests him with a discretion, which cannot, it seems, be revised by 
the court above S And where a judgment was stated on the re* 
cord as in one court, and it appeared, by the production of an 
examined copy, to have been obtained in another, the judge at nisi 
prius ordered the record to be amended \ So where, in a declara- 
tion on a bill of exchange, the date of the bill was stated to be the 
26th of March, when it really was the 29th, the judge, in an unde- 
fended cause, allowed the variance to be amended, under the above 
statute, without the payment of any costs ^ And where, in an 
action against a defendant for not obeying a si^>poma, the decla- 
ration stated, that the plaintiff caused to be left with the defend- 
ant, a copy of the writ of mbpcena, the court of Common Pleas 
held that a judge at nisi prius had authority, under the above sta- 

material, see Tidd Prac. 9 Ed. 434, 5. Parker v, Ade, 1 Dowl. Rep. 643. S. C 

(f.) & 1st Sup. thereto, 96, 9; and see *> Briant v. Eicke, 1 Moody & M. 

further as to mriance, I Chit. PL 6. Ed. 359. per Ld. Tenierdsn, Ch. J. 

278, Ac. S Stark. Evid. 1 Ed. 1^26, &c. <" Bentzing v. Scott, 4 C^r. & P. 24. 

* Parks V. Edge, 1 Cromp. & M. 489. per Fork, J, 



thereon. 
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tttte, to aUow this allegation to be amended as fdlows : " a copy Ch. XXIX. 
if 9o mmk of the said writ of subpoena as rekUed to the stud de^ 
fauknU.**^ So, in an action on a bill of exchange by indorsee 
against indorser, where the bill was stated to have been drawn 
payable to the drawer's order, and by him indorsed to A, B., 
whereas it appeared in evidence to have been drawn in favour of 
A. B. the judge having amended the record, the court of Exche- 
quer approved of it \ And a record may be amended, pending 
the trial, by correcting a variance between a written contract and 
the statement of the contract on the pleadings, although it do not 
appear by the record, that the contract was in writing ^ liut 
where, in aQ action fbr a malicious arrest, the plaintiff alleged that 
''the defendants did not prosecute the suit complained of, but 
therein fiuled and made default, and their pledges were in mercy, 
&e. " ; this was holden not to be such an error in the record, as 
could be amended at msr priu$^ under the above statute ; it not 
being a mere mistake in setting out a written instrument, but an 
aDegation of something totally different from the proofs. So, in 
replevin^ where the defendant, in his avowry, stated that the distress 
was for rent in arrear, and that the plaintiff held the lands on cer* 
tain terms, but, on the plaintiff|s lease being put in, it appeared that 
he held them on other and different terms, the judge at nisi prius 
ruled that this variance was not amendable, under the statute 9 
Geo. IV. c. 15 *; and also, that the act only applies to cases where 
some particular written instrument is professed to be set out or 
recited in the pleading* : And the judge, in another case, would 
not allow an amendment, under the above statute, when there was 
a variance which would not have occurred, if common care had 
been used in drawing the declaration ^. 

The above statute being confined to such variances only as ap- Stat 9 Geo. IV. 
peared between any matter in writing or in print produced in evi- J* s&^Vi 
dence, and the recital or setting forth thereof on the record whereon I v. c. 42, 
the trial is pending, was extended by the statute 3 & 4 W. IV. 

* Mufeennan i^ Judaon, 8 Biog. 824. den^ Ch. J. 

^ Pai^a V. Edge, 1 Cromp. & M. 429. ' Ryder v. Malbon, 3 Car. & P. 594. 

P^er V, Ade, 1 Dowl Rep. 64S. S. C per Parky J. 

' Lamey o. Bishop, 1 Ner. & M. ' Jelf v.Oriel, 4 Car. & T. 22. per 

3S2. Ld. Tenterden, Ch. J.; but ace ^drs v. 

' Wd)b o. HUl, 1 Moody & M. 858. Edge, 1 Cromp. & M. 429. Parker v. 

3 Cv.& P. 485. S. C. ;wr Ld. Tenter- Adc, 1 DowL Rep. 643. S. C. 
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Preamble to 
latter statute. 



Amendments 
may be made» 
ivhen any ya> 
nance appears 
betweem the 
proof, and re- 
cital or setting 
forth on the re- 
cord, of any con- 
tract, &c. in any 
particular not 
material to the 
merits of the 
case, and by 
which the oppo- 
site party cannot 
have been pre- 
judiced. 



Terms of 
amendment. 



c. 42,* ; whereby, after reciting that great expence was often in- 
curred, and delay or failure of justice took place at trials, by reason 
of vacancies ^ as to some particular or particulars, between theproqf 
and the record^ or setting forth on the record, or document on 
which the trial was had, of contracts, customs, prescriptions, names, 
and other matters or circumstances, not material to the merits of 
the case, and by the mis-statement of which the opposite party 
could not have been prejudiced, and the same could not in any 
case be amended at the trial, except where the variance was be- 
tween any matter in writing or in print produced in evidence, and 
the record ; and that it was expedient to allow such amendments as 
thereinafter mentioned, to be made on the trial of the cause ^ ; it is 
enacted, that " it shall be lawful for any court of record holding 
'' plea in civil actions, and any judge sitting at nisi prius^ if such 
" court or judge shall see fit so to do, to cause the record, writ or 
** document, on which any trial may be pending before any such 
** court or judge, in any civO action, or in any information in the 
" nature of a quo warranto^ or proceedings on a mandamus^ when 
'^ any variance shall appear between the proof, and ' the recital or 
'^ setting forth on the record, writ or document, on which the trial 
" is proceeding, of any contract, custom, prescription, name, or 
" other matter, in any particular or particulars in the judgment of 
'' such court or judge not material to the merits of the case, and 
" by which the opposite party cannot have been prejudiced in the 
" conduct of his action, prosecution, or defence, to be forthvrith 
** amended by some officer of the court or otherwise, both in the 
" part of the pleadings where such variance occurs, and in every 
" other part of the pleadings, which it may become necessary to 
" amend, on such terms, as to payment of costs to the other party, 
'' or postponing the trial to be had before the same or another jury, 
'' or both payment of costs and postponement, as such court or 
" judge shall think reasonable ; and in case such variance shall be 
'< in some particular or particulars in the judgment of such court 
" or judge not material to the merits of the case, but such as that 
'* the opposite party may have been prejudiced thereby in the con- 
" duct of his action, prosecution, or defence, then such court or 
** judge shall have power to cause the same to be amended, upon 

* § SS. and see 2 Rep. C. L. Com. riancei.'' 
96, See. 85, &c * Preamble to stat 9 & 4 W. IV. c 

^ This is«Tidently a misprint, for " tw-' 42. § S8. 
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" payment of costs to the other party, and withdrawing the record, Gh. XXIX. 

" or postponing the trial as aforesaid, as such court or judge shall 

" think reasonable ; and after any such amendment, the trial shall Trial to pro- 

" proceed, in case the same shall be proceeded with, in the same ^JJninieDt, a» 

*' manner in all respects, both with respect to the liability of ifno^riance 

" witnesses to be indicted for perjury and otherwise, as if no such 

" variance had appeared ; and in case such trial shall be had at Order for 

" msi prkuy or by virtue of such writ as aforesaid, the order for S^JJdorSl on 

** the amendment shall be indorsed on the postea or the writ, as pottea, and en- 

« the case may be, and returned, together with the record or writ, 

*' and thereupon such papers, rolls, and other records of the court 

** from which such record or writ issued, as it may be necessary to 

** amend, shall be amended accordingly ; and in case the trial shall 

" be had in any court of record, then the order for amendment 

" shall be entered on the roll, or other document, upon which the 

" trial shall be had : provided, that it shall be lawful for any party Party dissatis- 

" who is dissatisfied with the decision of such judge at nisi prnUf ^^jj^f :„^ 

'* sheriflr, or other officer, respecting his allowance of any such may apply to 

** amendment, to apply to the court from which such record or writ ^^aL 

*< issued, for a new trial upon that ground ; and in case any such 

** court shall think such amendment improper, a new trial shall be 

*' granted accordingly, on such terms tt» the court shall think fit, 

" or the court shall make such other order as to them may seem 

" meet." 

And it is thereby further enacted, that " the said court or judge Power for 
« shall and may, if they or he think fit, in all such cases of jn?r^''ft!Sr 
" variance^ instead of causing the record or document to be ^o ^ io\hA 
" amended as aforesaid, direct the jury to find the fact or facts 
" according to the evidence ; and thereupon such fmding shall be 
" stated on such record or document, and notwithstanding the find- 
" ing on the issue joined, the said court, or the court from which 
" the record Jias issued, shall, if they shall think the said variance 
" immaterial to the merits of the case, and the mis-statement such 
" as could not have prejudiced the opposite party in the conduct 
" of the action or defence, give judgment according to the very 
'* right and justice of the case." * 

* Stat. 3 & 4 W. IV. c 43. § 24. 



CHAP. XXX. 



Qf the Issue. 

iMue^what. A N M«tte is defined to be a single, certain, and material point, 

issuing out of the allegations or pleadings of the plaintiff and de- 
fendant* ; but it more commonly signifies the entry of the allega- 
tions or pleadings themselves : and it is either in fanr, upon a de- 
murrer, or in fact^ which is triable by the court upon md tiel re- 
cord, or by a jury upon pleadings concluding to the country^. 
Contents of, be- The issue contains an entry or transcript of the declaration, and 
TV **89* ^* other subsequent pleadings ; and, in actions by bill in the King's 

Bench, it was formerly made up of the term in which it was join- 
ed^ ; and was prefaced in that court with a memorandum, stating 
the exhibiting of the bill, and that there were pledges for the pro- 
secution of it^ The reason for a memorandmi was, that proceed- 
ings by hill were fbrmerly considered as the bye business of the 
court ^; and it varied in four cases; 1st when the issue was of the 
same tehn in which the cause of action accrued ; secondly, when 
it was of a term subsequent to the cause of action, but of the same 
term with the declaration ; thirdly, when it was of a term subsequent 
to the declaration, and within four terms after ; fourthly, when it 
was more than four terms after the declaration. In the first case, 
the memorandum Vf as special, stating the bill to have been exhibited 
on a particular day in temi, after the cause of action accrued ; in 
the second case, it stated the bill to have been exhibited on the 
first day of the term in which the declaration was delivered ; in the 
third and fourth cases, it pursued the &ct, but with this difierenoe, 
that in the third case, the term of exhibiting the bill was referred 

* Co. Lit 126. a. XXX. $ 1, &c. The pledges to prose- 

^ Tidd Prac* 9 Ed. 717. and as to the cute^ however, are now discondnued, in 

mode of making up» and entering the consequence of the rule of Midi. S 

' issuer before sut 2 W. IV. c. 89. see id. W. IV. reg. 15. 9 Biog. 446. Ante, 

Chap. XXX. 182. 

« Wood V. MiUer, 3 East, 204. « GUb. C. P. 47. 
" Append, to Tidd Prac, 9 Ed. Chap. 
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to u last post ; and in the fourth, as in a certain year of the king's Ch. XXX. 
reign*. In actions hy original in the King's Bench, the clerk of the 
papers made up the issue, or paper book, of the same term with the 
declaration ^ ; or it might have been entitled of the term issue was 
joined, as in actions by hill^ : and it began with a copy of the de- 
claration, without a metnorandum^. In the Common Pleas, the issue 
was entitled of the term in which it was joined % and made up in 
the same manner as in the King's Bench by originaL In the Ex- 
chequer, the issue began with a placita or stile of the court, of the 
term it was joined ; and when the issue was of the same term with 
the declaration, it merely contained a transcript of the pleadings, 
after the plactta, beginning each with a new line, without any 
memorandum or imparlance ; but when the issue was of a subsequent , 
term, a memorandum was prefixed to the declaration, and the entry 
of an imparlance to the plea^. 

As the distinction, however, between proceedings by bill and Since that sta- 
original writ, is abolished by the statute 2 W. IV. c. 39.^, and a ^"^ 
new and uniform mode of commencing declarations in personal 
actions is given by a rule of court '^, made in pursuance thereof, 
and the proceedings are, in consequence of that statute, no longer 
governed by terms, but may be carried on, except at certain times, 
m term or vacation^, the form of the issue is varied accordingly ; 
and, when it is of the same term with the declajpation, begins with When it is of 
the term in which, or in the vacation of which, the declaration was declaration.^' 
delivered or filed ^ ; and then proceeds with a transcript or copy of 
the declaration and subsequent pleadings, in the present tense ; or. Of a subsequent 
if the issue be of a subsequent term, after mentioning the ^^™* 
term in or of which it is joined, it states, in the past tense, that 
the plaintiff, on the day on which the declaration was delivered or 
filed, complained of the defendant, &c. as follows : (copying (he de^ 
claraUon, and pleadings^). When the plea is of a term subsequent When plea is of 

* 1 Wms. Sannd. 6 Ed. 40. (1.) 2 * Append, to Tidd Frmc 9 Ed. Chap. 
Wntt. Sausd. 6£d. 1. (1.) ^ see Tidd XXX. $ 6. 

Phic9 Ed. 718. ■ Anie^ 61. 

^ Imp. K. B. 10 Ed. 5S0. i" R. M. S W. IV. reg. Id. 9 Biog. 

* Id. (a.) S79. 447, 8. Anie, 181, 2. 
' Append, to Tidd Frac, 9 Ed. Chap. * Jnte^ 100. 

XXX. ^8. k Append, to Chap. XXX. $ 1. 

* Imp. a P. 7Ed. 8)0. Append, to !/</.§ 2. 
Tidd Prac. 9 Ed. Chap. XXX. § 5. 
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a term suUe- to the declluration, a general imparlance is sometimes introduced, at' 
^^^^ the head of the plea, similar to that which was formerly used in. 

actions by hill^ in the King's Bench * ; but this seems to be un- 
necessary : and, by a general rule of all the courts ^.it is not neces- 
Acrard of venire sary that imparlances' should be entered on any distinct roll. The 
-^^^ issue concludes with an award of the venire faciasP / which, by a late 

statute \ is to be made returnable forthwith. 

^^ TM Prac. 9 Ed. 720. Append. * As to the award of the twmre^da^ 

thereto, Chap. XXX. § 2. ' in K. B. by friS; see TIdd Plrac 9 Ed^ 

» R. H. 2 W. IV. fe|r. 1. ^ 109. 8 790; by origifud, id, 722,9 ; nndmC. 

Bing. 805. S Sup. to Tidd Pmc, 9 Ed. P. id, 723. 

74^ 6. <» 3 & 4 W.IV. c. 67. $ 2. 



CHAP. XXXIIL, 



f)f the Trial of Issues before tJte Sheriff^ ^c. and 
Special Cases, on Statute Z ^ 4^ W. IV. 
c. 42. 

Power todi- SeFORE the statute 3 & 4* W. IV. c. 42., trials by the country 
rect issues ^^j.^ ^^ ^^ ^^ ^^ p^^^, p^jy % . g^^ ^^^ ^^y ^^ above statute **, it 

joined in certain . . . . 

actions, to be is enacted, t^at ** in any action depending in any of the superior 
sheriff or judge " courts of common law at Westminster, for any debt or demilnd 
of court of re- a j^ which the sum sought to be recovered, and indorsed on the 

cord for r^ 

Mvery of debt " writ of summons, shall not exceed twenty i^nnda, it shall be law- 

" ful for the court in which such suit shall be depending, or any 
'* judge of any of the said courts, if such court or judge shall be 
*' satisfied that the trial will not involve any difficult question of 
" fact or law, and such court or judge shall think fit so to do, to 
** order and direct that the issue or issues joined shall be tried be- 
'* A>re the sheriff of the county where the action is brought, or 

* As to trials at bar, see Tidd Proc, 9 consequences of not proceeding to trials 

Ed. 747; and as to trials at nisi prius, ^c. see id, 751, &c* 

> 
and the steps preparatory thereto, and ^ $ 17* 
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* any judge of any court of record for the recovery of debt in Chap; 
** such county ;« and for that purpose a writ shall issue, directed to XXXIII. 
** such sheriff's commanding him to try such issue or issues, by 
** a jury to be summoned by him, and to return such writ, with the 
" finding of the jury thereon indorsed, at a day certain, in term or 
** in vacation, to be named in such writ ; and thereupon such sheriff, 
** or judge, shall summon a jury, and shall proceed to try such 
** issue or issues." 

This statute is confined to actions for the recovery of debts or Construction of 
demands, in which the sum sought to be recovered^ and indorsed ^ ^ ^2, s 17' 
on the writ of ntmmons, shall not exceed twenty pounds. And, in and proceedings > 
such actions, if the court in which the suit is depending, or any 
judge of a superior court, is satisfied, upon hearing counsel, or the 
attomies or agents for both parties, that the sum sought to be re* 
covered does not exceed that amount, and that the trial will not 
involve any difficult question of fact or law, they will make a rule Rule or order 
or order \ for trial of the issue or issues joined therein, before the {s^y^,. 
sheriff* of the county where the action is brought, or any judge of a 
court of record for the recovery of debt in such county ; and that 
a writ issue, directed to such sheriff* or judge, for trial thereof ac- 
cordingly. This rule or order will authorize the plaintiff*, or his 
attorney, to issue a writ, which is called a writ of trial^, directed Direction, and^ 
to the sheriff, or judge, before whom the trial is to be had ; and, ^^^ 
when directed to the sheriff, it begins by stating that the plaintiff 
had impleaded the defendant, in the court from which it issued, 
in an action on promises, (or of debt, &c. as the case may be;) 
and after setting forth the declaration, plea, and issue or issues 
joined, and that the sum sought to be recovered, and .indorsed 
on the writ of summons^ does not exceed 20/., and that it is fitting 
that the issue or issues should be tried before the sheriff to 
whom it is directed, commands the said sheriff, that he sum- 
mon twelve free and lawfiil men of his coimty, qualified ac- 
cording to law, who are nowise akin to the plaintiff or to the de^ 
fendant, who shaU be sworn truly to try the issue or issues joined 
between the parties ; and that the sheriff proceed to try such 
issue or issues accordingly, and when the same shall have 

been tried in manner aforesaid, that he make known to the court 

> 

* The words ''or judge" seem to have ^ Append, to Chap. XXXIII. $ 1. 

been here inadvertently omitted. * Id, §2. 
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Crap. what shall have been done by virtue of the writ, with the finding 

XXXIII. of the jury thereon indorsed, on the return day, that judgment 

may be given thereupon. 

Signing and The writ of trial is engrossed on parchment ; and signed, sealed, 

^' and issued, in like manner as the writ of inquiry in ordinary cases * ; 

Delivery of writ and should be delivered to the sheriff, two clear days at least be- 

i'ndors^en" ^^^^ ^® ^^^ appointed for its execution, folded up, and indorsed 

thereon. with a Statement of the court in which the action is brought, the 

names of the parties, nature of the writ, and time and place when 
and where the issues are to be tried, specifying the hour of the 
sitdng of the eatuit precisely^; and the sheriff will thereupon sum- 
Notice of triaL mon a jury, for the execution of the writ. Previously to its execu- 
tion, however, a notice of trial ^ should be given to the defendant, 
if he appear in person, or otherwise to his attorney ; which should, 
it seems, be such a notice as he would have been entitled to, in 
case the issue or issues were to be tried before a judge at nin 
prius. This notice should state the hour of the sitting of the 
court precisely f as indorsed on the writ ^ ; and, before it is given, the 
hour should be settled at the sheriff's office, to prevent the inooo- 
venience of detaining the jury for a considerable time, with the un- 
certainty of the appearance of the parties : and if either party 
propose to attend by counsel, he should give notice thereof to his 
adversary, or he will not be allowed for it in costs. 
Effect of verdict The verdict of the jury, on the trial of such issue or issues, is 

declared by the act**, to be " as valid, and of the like force, as a 
Sherifl^ or judge, « verdict of a jury at nisi prius ; and the sheriff or his deputy, or 
powers as judges "judge, presiding at the trial of such issue or issues, shall have 
at mnpma, u ^^ jjj^g powers with respect to amendment on such trial, as are 
At return of a thereinafter iriven to judges at nwt «rtii«." And, ''at the return 

wnt, costs to be * •* ^ -'^ . . 

taxed, and judg- '' of such writ^ costs shall be taxed, judgment signed, and ex- 
ment signed, &c «< gcution issued forthwith, unless the sheriff, deputy, or judge, 

" before whom such trial shall be had, shall certify^, under his hand, 
" upon such writ, that judgment ought not to be signed, until the 
" defendant shall have had an opportunity to apply to the court for 
'* a new trial, or a judge of any of the said courts shall thiidi fit to 

* AfUe^ 1S6. ' For the form of the sheiiff's return 

^ Append, to Cdap. XXXIII. § 8. to a writ of trial in (unimpaf, see Ap- 

' 7(1 § 4. and as to the notice of trial, pend. to Chap. XXXIII. $ 5 ; and in 

see Tidd iVac. 9 Ed. 753. debt^ k/. § 6. 
« Stat 3 & 4 W. IV. c. 48. § IB. ' Append, to Cbap^ XXII. § 1, 8. 



OF SPECIAL CASES^ &C. 155 

'* order ■ that judgment or execution shall be stayed, until a day to Chap. 
" be named in such order/' ** The plaintiff, however, must, it seems, XXXIII, 
wait foar days after the return day of the writ, before he can tax 
his costs, or sign judgment, &c. 

Provided, that ^ all and every the provisions contained in the Provisions of 
" statute made and passed in the first year of the reign of his pre- ^)^ to «tend 
*^ sent majesty, intituled. An act for the more speedy judgment and ^ such issues. 
" execution, in actions brought in his majesty's courts of law at 
" Westminsier, and in the court of Common Pleas of the county 
** palatine of Lancaster ^ and for amending the law as to judgment 
^\ on a cagntmt aetianem^ in cases of bankruptcy % shall, so far as 
" die same are applicable thereto, be extended and applied to 
** judgments and executions upon such writs for the trials of issues, 
" in like manner as if the same were expressly re-enacted therein." 

In entering the proceedings on the roll, the rule or order of the Entry of pro- 
com or judge should be stated. » a foundation for the award of ««>^ 
the writ of trial '^f* and the sheriff's return thereto should be 
entered, to authorize the judgment : but this need not be done, 
before the issuing of the writ of execution. 



It sometimes happens, that the controversy turns entirely upon a Power to state 
matter of law ; and the parties, being agreed as to the facts of the ^H^i^^^^^;eed- 
case, are desirous to take the opinion of the court upon it, without car- i°g to trial 
rying the cause down to trial ; and with a view to this object, it is enacted 
by the statute 3 & 4 W. IV. c. 42. • that <* it shall be lawiU for the 
"parties, in any action or information, after issue joined, hy consent, 
" and by order of any of the judges of the said superior courts, to 
" state the facts of the case, in the form of a special case, for the 
" opinion of the court; and to agree that a judgment shall be entered 
" for the plaintiff or defendant, by confession or noUe prosequi, im- 
" mediately after the decision of the case, or otherwise as the court 
" may think fit ; and judgment shall be entered accordingly." 

* Append, to Chap. XXIL § 8, 4. « § 26. and see 2 Rep, a U Com. 

^ Stat 8 & 4 W. IV. c. 42. $ 18. 60, 51. 90. And as to special cases in 

^ Stat. 1 W. IV. c. 7. AiUe^ 181 « 2. general, how dra?m, and the proceedings 

' Append, to Chap. XXXIII. $ 7,8. thespon, see Tidd Frac, 9 Ed. 696. 
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Of the Teste and Return of Jury Process ; and 
Costs of Special Jury, on a Nonsuit. 

Teste and return rTlIE writ of venire /actiM f'tirator^f, being the first process for 
•^joemrejaaas, ^Qnygn^^g a jury, was formerly tested on the first day of the term, 

in* or after which the cause was to be tried; and was made return- 
able on some day before the trial, being a general return day or 
day certain, according to the previous proceedings : If in a country 
cause, the venire by original was made returnable on th'e last 
genera] return day, or, if by bill, on the last day of the term before 

« 

the assizes ; and the distringas, or habeas corpora, was tested on 
the quarto die post of the return by original, or by bill on the 
return of the venire ; and made returnable on the first general re- 
turn day or day certain, in term time, after the trial \ But, by the 
By fttats & 4 Statute 3 & 4 W. IV. c. 67. ^ reciting that by the existing law, and 
^ the practice of the courts of common law at Westminster, actions may 

be brought, and issues proceed to trial and final judgment, in vaca- 
tion, notwithstanding the cause of action may have arisen subsequent 
to the then preceding term, and jury process was by law tested 
in term time only ; it is enacted, that " from and after the passing 
" of that act, the writ of venire facias juratores may be tested on 
** the day on which the same shall be issued, and be made return- 
" able forthwith ; and that the writ of distringas juratores, or habeas 
« corpora juratorum, may be tested in term or vacation, on a day 
" subsequent to the teste of the ^/vrit of venire facias juratores : Pro- 
" vided always, that when any trial is to be had at bar, the writ of 
" venire facias juratores shall be made returnable as heretofore." 

m 

Costs of special It was formerly holden, that the fees for striking a special jury, 
J"^* should be paid by the party applying for it ; but that the other 

expences of the trial should abide the event of the suit ^ : But, by 

* Tidd Prac. 9 Ed. 781. And as to ^ i 2. 

jury process in genend, see id. 777. i the * Say. Costs, 181. Haxnelton «. 

qualification, disqualification, and exeoip- Style, and Wilkii «. Eames, 8 Str. 1080. 

tion of jurors, td. 788; the mode of re- Eyles v. Smart, €as. Pr. C P. 138. 

turning common juries^ id. 785; and of Barnes, 183. S. C. and see Tidd JPruc. 9 

striking special juries, id, 787. Ed. 798. 
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the statute 6 Geo. IV. c. 50. ** the person or party who shall apply By staL 6 Ge*. 

" for a special jury, shall pay the fees for striking such jury, and ^ ^' 

^ all the expences occasioned by the trial of the cause by the same; 

" and shall not have any further or other allowance for the same, 

" upon taxation of costs, than such person or party would be en- 

" titled unto, in case the cause had been tried by a common jury ; 

" unless the judge, before whom the cause is tried, shall, imme- 

" diately after the venUct, certify under his hand, upon the back of 

" the record, that the same was a cause proper to be tried by a 

"special jury." This provision, however, did not apply to 

cases in which the plaintiff had been nonsuited ' : and it being deemed 

expedient that the judge should have such power of certifying, 

as well when a plaintiff is nonsuited^ as when he has a verdict 

against him ; it is enacted by the statute 3 & 4 W. IV. c. 42.^ , that By lUt. 3 & 4 

" the said provision of the said last-mentioned act of parliament, 

'' and every thing therein contained, shall apply to cases in which 

" the plaintiff shall be nonsuited^ as well as to cases in which a 

" venUct shall pass against him." 

* Wood V. Grimwood, 10 Barn. & C. ^ S 35. 

689. 699. ' 
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Cf the ExAMraATioN of Witnesses ofi Interro- 
gatories, ^c; the Admission of Written or 
Printed Documents, 8^c. ; and Admissibility 
^Interested Witnesses. 

Witnesses could BeFORE the statute 1 W. IV. c. %%. great difficulties were often 
have been «c- experienced, from the impossibility of obtaining the personal at- 
amined on inter- tendance of witnesses at the trial. Sometimes it was found, that 

rogatones, &c 

without consent they were unable to attend, by reason of absence in foreign 
o parties. countries; sometimes, by reason of dangerous illness, or per- 

manent infirmity. To prevent a failure of justice from any of these 
circumstances, the courts of law frequently availed themselves of 
the opportunity which an application for some indulgence afforded, 
to obtain, as a condition, the consent of a party to an examination 
of such witnesses^ previously to the trial, upon interrogatories, before 
an officer of the court, or before commissioners ; and the courts, in 
proper cases, would restrain a plaintiff from proceeding to trial, 
until he consented to a commission for examining material witnesses 
residing abroad : But when the courts of law had not the opportunity 
of compelling the consent of parties by such indirect means, re- 
course must have been had to a court of equity, where a new suit 
must have been instituted for the purpose, as auxiliary to the suit 
at law •. 

These inconveniences were in part remedied by the statute 
Id Geo. III. c. 63.^; which enacted, that ** when and as often as 

" the East India company, or any person or persons, should com- 
nesses in India, •^ • i • i« i • i 

by Stat IS Geo. " nience or prosecute any action or suit, m law or equity, for which 
HI. c. 63. $ 44. «( cause had arisen in India, against any other person or persons, 

" in any of his Majesty's courts at Westminster^ it should and 
** might be lawful for such courts respectively, upon motion there 
<< to be made, to provide and award such writ or writs, in the na- 
'< ture of a mandamus or commission, as therein mentioned, for the 



Writ, in nature 
of mandamta 
or commission, 
to examine wit- 



' 8 Rep. C. L. Com. 23, 4. 73, &c. 



§44. 



EXAMINATION OF WITNESSES, &C. 



159 



^' ezaminaticm of witnesses ; and such examination being duly re- Ch. XXXV. 
" turned, should be allowed and read, and should be deemed good 
*' and competent evidence, at any trial or hearing between the par- 
<* ties in such cause or action." ^ 

Upon this statute, writs were granted in several cases, by the Writs granted 
court of King's Bench **; and, in one of them% the motion being J^'d^"^,"'** 
made on the last day of term, the court awarded such writ, even thereon. 
before issue joined. And the court of Common Pleas granted a 
mandamus to a court in Indian to examine witnesses on behalf of 
the defendant in a civil action ^. Where a defendant, at his own ex- 
pence, had obtained a writ of mandamus, under the above statute, 
for examining witnesses in IndiOf and depositions were returned, 
and filed at the secondaries office of the Common Pleas ; the court 
held, that the plaintiff was entitled to copies of them, on payment 
of the charges for making such copies, although he had not attend- 
ed in court in Indta, either by his agent or counsel*. And where a 
mandamus was granted for the defendant to examine witnesses in 
Indutj the plaintiff, having obtained a verdict, was holden to be en- 
dded to his costs of cross examining such witnesses'. But where 
the plaintiff had applied for and obtained such writ, which was re- 
turned, with the depositions, to this country, but the defendants 
did not join in the application for the writ, nor examine or cross 
examine witnesses under it, and the plaintiffs obtained a verdict ; 



* For the form of t rule for the ez- 
UDination of witnesses in India, on this 
fUtute, before 1 W. IV. c. 82, see Ap. 
pend. to Tidd Prae, 9 Ed. Chap. XXXV. 
ftS; for the aifidayit in support thereof, 
ad. $25; and for the mandamiM thereon, 
ai2. $ 27 : and see the statutes 24 Geo. 
ni. G. 26, for establishing a court of ju- 
dicature^ for the more speedy and effectual 
trial of persons accused of ofiences couif- 
mitted in the EaU Indies i § 78. 81. 
and 48 Geo. III. c. 85. by which oflences 
committed by persons employed in any 
puhfic terrioe abroad, may be prosecuted 
in the court of King's Bench in JSng^ 
land; § 1, and that court is authorized, 
on motJoo, to award a writ of numdamut 
to any court of judicature, or the go- 
Temor, &c. of the country whtre the 



oflence was committed, to obtain proof 
of the matters charged ; § 2. and may 
order an examination on interrogatories 
de bene esse, where viva voce evidence 
cannot conyeniently be had ; § S. and 
see Rex v, Jones, 8 East, SI. 

*> MuUick i;. Lushington, M. 86 Geo* 
IIL East India Company v. hi, Mai- 
den, B. S2 Geo. III. Taylor v. East ' 
India Company, M. 33 Geo. III. K. B. 

^ Spalding v. Mure^ T. S6 Geo. III. 
K.B. 

' GriUard v. Hogue^ 1 Brod. & B. 
519. 4 Moore, 81S. S. C. 

' Davidson v, Nicol, 6 Moore & P. 
185. 1 DowL Rep. 220. Davis v. 
Nicholson, 7 Bing. 858. S. C. 

' Whytt V. Macintosh, 2 Man. & R. 
ISS. 8Bam.&C.817.aC 
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Powers and pro- 
visions of the 
above statute 
extended by 1 
W. IV. c. 82. to 
the colonies, 
&c. and to all 
actions in ihe 
courts at West^ 
minster. 



(( 



i( 



« 



Judges, to whom 
nrrit or commis- 
sion is directed, 
empowered to 
enforce the at* 
tendance and 
examination of 
witnesses. 



Costs of writ or 
commission, and 
proceedings 
'thereon, to be in 
discretion of the 
court. 



Application for 
mandamus, and 
proceedings 
thereon* 



the court held, that they were not entitled to the costs attending 
the writ, or of the office copies of the depositions *. 

The powers and provisions of the above statute, which confined 
the power of the courts in granting writs of fnandatnus for the 
examination of witnesses in India^ to causes oi action arising 
in that country, were extended by the statute I W. IV. c. 
22 ^; by which it is enacted, *' that all and every the powers, 
" authorities, provisions, and matters, contained in the therein recited 
'* act % relating to the examination of witnesses in India^ shall be, 
'' and the same are thereby extended to all colonies, islands, plant- 
" ations, and places, under the dominion of his majesty, in foreign 
'* parts, and to the judges of the several courts therein, and to 
" all actions depending in any of his majesty's courts of law at 
" Westminster^ in what place or country soever the cause of ac- 
" tion may have arisen, and whether the same may have arisen 
within the jurisdiction of the court to the judges whereof 
the writ or commission may be directed, or elsewhere, when it 
shall appear that the examination of witnesses, under a writ or 
" commission issued in pursuance of the authority thereby given, 
" will be necessary or conducive to the due administration of ju»- 
" tice, in the matter wherein such writ shall be applied for." 

And it is thereby further enacted, that " when any writ or commis^ 
'* sion shall issue, under the authority of the said recited act, or of the 
« power hereinbefore given by this act, the judge or judges to 
*< whom the same shall be directed, shall have the like power to 
'* compel and enforce the attendance and examination of witnesses, 
" as the court whereof they are judges does or may possess for 
" that purpose, in suits or causes depending in such court." ^ And 
" that the costs of every writ or commission to be issued under 
*' the authority of the said recited act, or of the power herein- 
" before given by this act, in any action at law depending in either 
" of the said courts at Westminster^ and of the proceedings thereoni 
** shall be in the discretion of the court issuing the same." ® 

The application for the writ of mandamus may be made by either 
party ; and must be to the court in which the action is pending, 
supported by an affidavit of the facts, shewing the necessity for 



* Fairlie v. Parker, 1 Moore & P. 
4(38. 



< Stat IS Geo. III. o. 68L 
' SUt 1 W. JV. c 82, $ & 
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issuing such writ: The rule, if granted, is, in the first iu- Ch. XXXV. 
stance, only ^ rule msif which must be served on the opposite 
party, and if no sufficient cause be shewn, it will be made absolute 
of course * ; and iihould be drawn up, with the clerk of the rules 
in the Kin^*s -Bench and Exchequer, and with the secondaries in the 
Common -Pleas. The writ of mandamus is made out with the at- 
torney ; and, afler being signed and sealed, should be forwarded to 
an agent, to be delivered to the judge or judges of the court to 
whom it is directed, with proper instructions for the examination 
of the witnesses^. 

The practice of examining witnesses on interrogatories, in other Courts at JFea- 
cases, is regulated by the statute 1 W. IV. c. 22.^ hy which it is enact- "'j'^^l^^^^ 
ed, that'** jt shall be lawful to end for each of the courtsat fVestrni'neier, Aaw» ro«y order 
"and also the -court of Common Pleas of the county palatine ©f witnesses 
"of Lancaster, and the court of pleas of the couAty palatine of withm their ju- 

* ^* nsdiction, by an 

" Durham, and the several judges thereof, in every action depend- officer of the 
" ing in such court, upon the application of any of the parties to ^^v order'a*'' 
" such suit, to order the examination on oath, upon interro- commission for 
** gatories or otherwise, before the master or prothonotary of the of their juris- 
" said court, or other person or persons to be named in such order, ^^^^^^ 
" of any w^itnesses within the jurisdiction of the court where the 
" action shall -be depending ; or to order a commission to issue, for 
" the examination of witnesses on oath, at any place or places out 
" of such jurisdiction, by interrogatories or otherwise ; and by the 
" same, or any subsequent order or orders, to give all such di- 
" rections, touching the time, place, and manner oC such examina- 
" tion, as well within the jurisdiction of the court wherein the 
" action shall be depending as without, and all other matters and 
" circumstances connected with such examinations, as may appear 
" reasonable akid just." This clause of the statute, it will be seen, 
extends to the courts of the counties palatine of Lancaster and ' 

.'Durham; bat there is a proviso therein^, that ** no order shall be JVotuwasto 
" made, in pursuance of that act, by a single judge of the court of j"^"*'^'^'^ 
" pleas of the county palatine of Durham, who ahall not also be a 
" judge of one of the said courts at Westminster " 

9 

* For the form of a rule for a fnon- mta to examine witnesses in India, <ir 
damutt oh stat. 1 \V. IV. c. SS. founded the colonies, &c., see ii/. § 2. 
on a judge's order, to examine witnesses ^ Chapm. Ib'ac, K. B. 2 Ed. 285. 

in i\Vi» S^mth WaUt, see Append, to ^ § 4* &Cv 

^Ch^p. XXXV. .§ 1 ; and for a nuinda- '< § 14. 

M 
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Proceedings un- Under the above act, a rule of court % or order of a judged may 

der 
act. 



der the above ^ obtained, on a proper affidavit^, for the examination of witnesses 



on oath, upon interrogatories^, or vivdvoce*, within the jurisdiction 

of the court where the action is depending ; or for a commisnon ' to 

issue, for their examination on oath, at any place or places out of 

Rule or order such jurisdiction, by interrogatories, or otherwise. In order to ob- 

whDa8«i"wiUiin ^^ * ^^^ ^^ order for the examination of witnesses, within the 

the jurisdiction jurisdiction of the court, the name of the person before whom the 

of the court, •' . * j i • 

how, and in what examination is to take place must be mentioned s. And where it was 
cases obtained, sugggg^ed, that the plaintiff had deferred his application for the 

examination of witnesses about to sail for ImUa, until the last 
moment, in order to elude a cross examination, the examination 
was ordered to be taken provisionally ; the plaintiffs satisfying the 
court by affidavit, that the application had not been delayed with 
any sinister intention^. It has been doubted, whether an ad- 
vanced state of pregnancy be a cause for the examination of a 
i^male witness by the prothonotary, under the above statute ^ : If 
it be, it must be shewn, by affidavits of competent persons, that 
the delivery will probably happen about the time fixed for the trial 
of the cause*. But the court permitted the examination of a 
witness before the prothonotary, under the above statute, on pay- 
ment of costs, upon the affidavit of his medical attendant, who 
swore that he was in a precarious state, and could not attend at the 
trial without great danger ^* 
Compelliog at- " When any rule or order shall be made for the examination of 

nesses, and pro- ** witnesses, within the jurisdiction of the court wherein the action 
duction of docu- 

* For the form of a rule of court for ^ Append, to Tldd I^c 9 Kd. Chapi 

the esuunination of witnesses on interro- XXXV. § 21, 2. 

gatories, in K. B., before stat 1 W. IV. * Append, to Chap. XXXV. § 5. 

c. 22, see Append, to Tidd Prac, 9 £d. ^ Id. § 12.; and see Append, to T!dd 

Chap. XXXV. § 12. ; and see id. § IS. Prac 9 Ed. Chap. XXXV. § 15 to 20. 

Fine ». Iron, 1 Moore & S. 223. 1 « Doe rf. Thorn v. Phillips, 1 Dowl. 

Dowl. Rep. 252, S. C Rep. 56. 2 Leg. Obs. 76. S. C per 

^ Append, to Chap. XXXV. $ 4. ; and TaurUorif J. 

for a judge's order to examine witnesses ^ Pirie v» Iron, 8 Bing. liS. 1 Moore 

on interrogatories in vacation, before & S. 224. S. C. 

Stat. 1 W. IV. c 22, see Append, to * Abraham v. Newton, (or Norton,) 8 

Tidd Prac. 9 Ed. Chap. XXXV. § 14. Bing. 274. 1 Moore & S. 384. 1 Dowl. 

' Append, to. Chap. XXXV. § S. and Rep. 266. S. C. 

see Append, to Tidd Prac 9 Ed. Chap. ^ Pond v. Dimes, S Moore & S. 161. 
XXXV. $11. 
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** shall be depending, by authority of that act, it shall be law- Ch. XXXV. 

*'ful for the court, or any judge thereof, in and by the first 

"rule or order to be made in the matter, or any subsequent 

** rule or order, to command the attendance of any person 

" to be named in such rule or order, for the purpose of being 

" examined, or the production of any writings or other documents 

" to be mentioned in such rule or order; and to direct the attend- 

" anoe of any such person to be at his own place of abode, or 

" elsewhere, if necessary or convenient so to do : And the wilful Disobedience to 

" disobedience of any such rule or order shall be deemed a con- seemed a 

•^ contempt of 

" tempt of court, and proceedings may be thereupon had, by at- court 

" tachment % (the judge's order being made a rule of court, before 

" or at the time of the application for an attachment,) if, in addition 

" to the service of the rule or order, an appointment ^f the time 

" and place of attendance in obedience thereto, signed by the 

" person or persons appointed to take the examination, or by one 

" or more of such persons, shall be also served, together with, ot 

** after the service of such rule or order : Provided always, that Conduct money, 

" every person whose attendance shall be so required, shall be expenw™of wit- 

" entitled to the like conduct money, and payment for expences ^^^^^ 

** and loss of time, as upon attendance at a trial : Provided also. Proviso as to 

" that no person shall be compelled to produce, under any such §o^*^^tj 

" rule or order, any writing or other document, that he would not 

" be compellable to produce at a trial of the cause." ^ 

And it is thereby further enacted, that '* it shall be lawful for Prisoner may be 
" any sheriff, gaoler, or other officer, having the custody of any J^2^^*^™L 
*' prisoner, to take such prisoner for examination, under the au- for examination. 
" thority of that act, by virtue of a writ of habeas corpus, to be 
'* issued for that purpose ; which writ shall and may be issued by 
" any court or judge, under such circumstances, and in such man- 
" ner, as such court or judge may now by law issue the writ, com- 
*' monly called a writ of habeas corpus ad testificandum," ^ 

If the examination is dirjscted to be taken on interrogatories^ the Examination on 
party prepares his interrogatories *, which must be engrossed on *°*®''°8*^"®^ 

' For the proceedings against a wit^ ^'7; and for iheaffldavU on which it was 

oen for non-attendance, see Chapm. founded, see Cbapm. Prae. K. B. 8^ Sd. 

^^cK.B. 2Ed.«51. 249. 

Stat 1 W. IV. c 28. 5 5- * For the form of interrogatories for 

Id, ^ 6. Append, to Chap. X^XV. the plaintifi^ see Append, to Tidd JPrac. 

B»; and. for the /iMf^ for this writ, f</. 9 Ed. Cbap. XXXV. § 21; for dc- 

M 2 
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Viva voce. 



Ch. XXXV. parchment, and signed by counsel, and a copy given to the oppo- 
site party, in order that he may prepare cross interrogatories, if 
he think proper. Notice of the time and place of examination of 
the witness % must also be given to the adverse attorney ; and the 
examination must be on oath, or affirmation of the witness, the oath 
to be administered by the person taking .the examination, or by a 
judge of the court in which the action is pending \ 

If the examination be ordered to be taken vivd voce, an appoint- 
ment must be obtained from the person directed by the rule or 
order to take the examination : this appointment must specify the 
time and place of taking the examination, and a copy of the rule 
or order, with the appointment, must be served on the opposite 
party; and the witness will then be examined on oath or affirma- 
tion, to he administered by the person appointed by the rule for that 
purpose, in the presence of all parties, or such of them as think 
proper to attend ^. 

The power of the courts at Westminster to grant commissions 
for the examination of witnesses abroad^ on the statute 1 W. IV. 
c. 22. is not confined to cases where the witnesses reside within 
the king's dominions ^ ; but a commission may issue to examine 
them, in any place out of the jurisdiction of the courts, on motion 
in that court in which the action shall be depending ^. This statute, 
however, does not seem to apply to indictments ^ In an action 
on a policy of insurance, a rule having been obtained for a com- 
mission to examine witnesses abroad on interrogatories, three weeks' 
time was limited for taking the examinations ; which proving in- 
sufficient, the time was afterwards enlarged'. In a subsequent 
case, where the defendant had obtained a rule for issuing a com- 
mission to take interrogatories in Franccy Lord Tcnterden said, that 
it would be limiting the commission too much, to make it part of 
the order, that it should be returned in three weeks ; and observed, 



Commission for 
examining wit- 
nesses abroad. 



fendant, id. § 82 ; and for the proceed- 
ings on the rule or order to examine 
witnesses on interrogatories* before stat. 
1 W. IV. c. 22, see Tidd Prtic, 9 Ed. 

611. 

■ Append, to Chap. XXXV. § 6. 
*> Chapm. Prac. K. B. 2 Ed. 241. 
< Id, 241, 2. 
"^ Duckett V, WilKams, 1 Cromp. & 



J. 610. 1 Tyr. Rep. 602. I Price, N. 
R. 40. 1 Dowl. Rep. 291. S. C. Reynard 
v. Cope, 1 Tyr. Rep. 605. (a.) 

' Rex o. Lady Briscoe, 1 Dowl. Rep. 
620. 6 Leg. Obs. S84. S. C jmt 
rarke, J. 

' Sbovey v. Shebelli, 1 Tyr. Rep. 
606. (fl.) 
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• 

that if it were not returned in proper time, the plaintiff might apply Ch. XXXV. 
that the cause should proceed \ The witnesses intended to be ex- 
amined in this case^ and the time, place, ai\d manner of examining 
them, were mentioned in the order *. 

The commission for the examination of witnesses, out of the By whom made 
jurisdiction of the court, must be made out by the party obtaining ^^inct Aere- 
the rule : and the interrogatories being prepared, engrossed on on. 
parchment, and signed by counsel, should be annexed to the com- 
mission, with the cross interrogatories, if any ; afler which the same 
should be forwarded, with full instructions, to an agent, to be de- 
h'vered to the commissioners, the time and place for examination 
heing appointed, and notices thereof given, as directed by th& 
commission ; and the examinations having been taken in pursuance 
thereof, the commission and interrogatories, with the depositions 
annexed, are returned to the court in which the action is pending, 
certified under the seals of the commissioners ; and either party will 
he entitled to a copy thereof*. 

As to the mode of examining witnesses on interrogatories, it is Examination of 
declared by the act ^ to be " lawful for all and every person author- J^ken*uTOn°oatli, 
" ized to take the examination of witnesses by any rule, order, writ, or affirmation. 
** or commission, made or issued in pursuance of that act, and he 
** and they are thereby authorized and required, to take all such 
" examinations upon the oath of the witnesses, or affirmation, in 
" cases where aflirmation is allowed by law instead of oath, to 
" be administered by the person so authorized, or by any judge of 
** the court wherein the action shall be depending : And if, upon Persons giving; 

lalse evidence to 

" such oath or afRrmation, any person making the same shall be deemed guilty 

" wilfully and corruptly give any false evidence, every person so ^ P^ti^fy* 

" offending shall be deemed and taken to be guilty of perjury, 

** and shall and may be indicted and prosecuted for such offence, 

" in the county wherein such evidence shall be given, or in the 

" county of Middlesex j if the evidence be given out of England : 

" And that it shall and may be lawful for the master, prothonotary, Persons ap- 

" or any other person to be named in any such rule or order as u!*ff°exam*ina^ ' 

" aforesaid, for taking any examination in pursuance thereof, and ^*o"»» *o '^P**'* 

* Reynard v. Cope, 1 Tyr. Rtp. 605. 246. 
(a) ' Stat. 1 W. IV.c. S«, §7. 

" Chapm. rrac. K. B. 2 Ed. 242. 
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Costs of examin' 
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By stoL 1 W. 
IV. c. 88. 



" he and they are thereby required, to make, if need be, a special ' 
" report to the court, touching such examination, and the conduct 
*' or absence of any witness, or other person thereon, or relating 
** thereto ; and the court is thereby authorized to institute such 
" proceedings, and make such order and orders, upon such 
'* report, as justice may require, and as may be instituted and 
" made in any case of contempt of the court." • 

The party succeeding in the action,, was not formerly entitled 
to the costs of examining his witnesses on interrogatories, or taking 
office copies of depositions ; but the party whose witnesses were 
examined, paid his own expence, unless it were otherwise ex* 
pressed in the rule ^ : and this held, as well tvith regard to wit— 
nesses examined abroad, as in this country * : The reason was, that 
by the practice of the court of Chancery, a party applying for a 
commission to examine witnesses on his behalf, must pay the ex- 
pences ; and unless the courts of law had adopted the same rule, 
with respect to the party applying for leave to examine witnesses 
abroad on depositions, which could not be done without the other 
party's consent, such consent would never have been given, but 
the applicant would have^ been driven to the expence of applying 
for a commission ^. But, in the Common Pleas, where the rule of 
court for examining witnesses by comnlission, expressed that the. 
depositions of witnesses at Hamburgh and Lubeck were to be 
taken, and the commission was directed to persons at Hamburgh, 
and the costs were ordered to abide the event of the trial, the ex- 
pences of bringing witnesses from Lubeck to Hamburgh were al- 
lowed on taxation «. And now, by the statute 1 W. IV. c. 22 ^, 
" the costs of every rule or order to be made for the examination 
<< of witnesses, under any commission or otherwise, by virtue of 
'* that act, and of the proceedings thereupon, shall, except in the case 
'* thereinbefore provided for b, be costs in the cause, unless other^r 
" wise directed, either by the judge making such rule or order, <or 
" by the jud^e before whom the cause may be tried, or by the 
«• court." 



■ Stat. 1 W. IV. c. 22, §8. 

^ Stephens v, Crichton, 2 East, 259. 
and see Hul. Costs, 2 Ed. iS9. 

* Taylor ». Royal Exchange As- 
surance Company, 8 East, S9S. 



' Same v. Same, id, 393, 4. 

* Muller 0. Hartshorne^ 3 Bos. & P. 
656. and see Tldd Prac, 9 Ed. 813. 

' §9. 

* Ante, 160. 
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As the depositions on interrogatories, however, are only taken Restriction, as to 
de bene esse, it is enacted by the above statute ', that " no ex- escaminaticnis or 

" amination or deposition, to be taken by virtue of that act, depositions, 

• i-i 1 without consent 

"shall be read in evidence at any trial, without the consent of the party. 

'^ of the party against whom the same may be offered, unless 

" it shall appear to the satisfaction of the judge, that the 

" examinant, or deponent, is beyond the jurisdiction of the court, 

" or dead, or unable, from permanent sickness, or other permanent 

" infirmity, to attend the trial ; in aU or any of which cases, the 

" examinations and depositions, certified under the hand of the 

" commissioners, master, prothonotary, or other person taking the 

" same, shall and may, without proof of the signature to such cer- 

" tificate, be received and read in evidence, saving all just excep- 

" tions." 

By the late act for the further amendment of the law \ &c. reciting Power of judges 
that it is expedient to lessen the expence of the proof of written or Ifo^/l^s^th^ 
printed documents, or copies thereof, on the trial of causes ; it is admission of 
enacted, that " it shall and may be lawful for the judges of the su- ed documents, 
" perior courts of common law at Westminster, or any. eight or *^' 
'* more of them, of whom the chief of each of the said courts 
** shall be three, at any time within Jive years af^er that act shall 
**take effect, to make regulations, by general rules or orders, 
" from time to time, in term or in vacation, touching the voluntary 
" admission, upon an application for that purpose, at a reasonable 
" time before the trial, of one party to the other, of all such written 
" or printed documents, or copies of documents, as are intended 
** to be of!ered in evidence on the said trial, by the party requiring 
'' such admission, and touching the inspection thereof before such 
** admission is made, and touching the costs which may be incurred 
*^ by the proof of such documents or copies on the trial of the 
** cause, in case of the omitting to apply for such admission, or the 
** not producing of such document or copies, for the purpose of 
" obtaining admission thereof, or of the refusal to make such ad- 

* Stat. ] W. IV. c. 2S. § 10.; and as written evidence, of a public or private 

to giving depositions in evidence, see nature, see Tldd Prac* 9 £d. 800, &c. 

Tidd Prac, 9 Ed. 81 1, &c. and the several cases and authorities there 

^ S & 4 W. IV. c. 42. § 15. and see referred to. 
2 Rep. C. L. Com. 17. 67. And as to 
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Ch. XXXV. " mission, as the case may be, and as to the said judges shall seem^ 

'* meet; and all such rules and orders shall be binding and obliga* 
" tory, in all courts of common law, and of the like force, as if the 
" provisions therein contained, had been expressly enacted by 
" parliament.*' 



Witnesaes in- 
terested solely 
on account uf 
verdict, to be 
admissible. 



Direction to in- 
dorse name of 
witness on the 
record. 



In order to render the rejection of witnesses, on the ground 
of interest, less frequent, it is further, enacted, by the 3 & 4W. IV. 
c. 4S',. that i' if any witness shall be objected to as incompetent,. 
" on the ground that the verdict or judgment, in the action in 
'* whidi it shall be proposed to examine him, would be admissible 
" in evidence for or against him, such witness shall nevertheless 
'* be examined ; but, in that case, a verdict or judgment in that 
" action, in favour of the party on whose behalf he shall have been 
*^ examined, shall not be admissible in evidence for him, or any 
'* one claiming under him; nor shall a verdict or judgment, against 
" the party on whose behalf he shall have been examined, be ad- 
" missible in evidence against him, or any one claiming under 
" him." 

And that *' the name of every witness objected to as incompe- 
" tent, on the ground that such verdict or judgment would be admis- 
" sible in evidence for or against him, shall, at the trial, be indorsed 
'* on the record or document on which the trial shall be had, together 
** with the name of the party on whose behalf he was examined,. 
*' by some officer of the court, at the request of either party ; and 

shall be afterwards entered on the record of the judgment : And 

such indorsement or entry shall be sufficient evidence that 
" such witness was examined, in any subsequent proceeding in 
" which the verdict or judgment shall be offered in evidence." ^ 



(( 



« 



* § 26. And as to the ihcompelency 
of witnesses, on the ground of their being 
interested in the event of the suit, see 
the cases of Rex v. Bray, Cas. temp. 
Hardw. S58. Abraham v. Bunn, 4 Bur. 
S^51. Bent v^ Baker, 3 Dumf. & E. 



87. Smith v. Prager, 7 Dumf. & E* 
60. Doddington v. Hudson, 1 Bii^. 
267. and Radbum v. Morris, 4 Bing., 
649. 

^ Stat 3 & 4 W. IV. c. 42. § 27.. 



CHAP. xxxn. 



Of Arbitration. 

It was formerly holden, that the power of arbitrators might Power of arbV 
be determined by the revocation of the parties ; respecting which it rJ^'o "kj T *^b 
was laid down, that although a man were bound in a bond to stand parties, 
to the arbitrament of another, yet he might countermand or re- 
voke the power of the arbitrator ; for a man could not, by his own 
act, make an authority, power, or warrant, not countermandable, 
which by the law, and of its own nature, might be countermanded*. 
But DOW, by the late act for the further amendment of the law <>, &:c. Cannot now be 
reciting that it is expedient to render references to arbitration more j::;^:J.:i.t"* 
effectual ; it is enacted, that " the power and authority of any arbi- 
" trator or umpire, appointed by or in pursuance of any rule of 
"court, or judge's order, or order o£nisiprius, in any action now 
" brought, or which shall be hereafter brought, or by or m pur- 
^ suance of any submission to reference, containing an agreement 
" that such submission shall be made a rule of any of his majesty's 
" courts of record, shall not be revocable by any party to such 
" reference, without the leave of the court by which such rule or 
" order shall be made, or which shall be mentioned in such sub-* 
" mission, or by leave of a judge ; and the arbitrator or umpire 
" shall and may, and is thereby required to proceed with the re- 
" ference, notwithstanding any such revocation, and to make such 
" award, although the person making such revocation, shall not 
" afterwards attend the reference ; and that the court, or any 



* Vynior's case, 8 Co. 82. and see 
MUoe t». Gretrix, 7 East, ,608. Oliver t). 
CoUings, 11 East, S67. Curtis v. Potts, 

3 Maule & S. 145. King v. Joseph, 
5 Taunt. 452. Marsh v. Bulteel, 5 Barn. 
h Aid. 607. 2 Chit. Rep. SI 6. 1 
Dowl. & R. 106. S. C. Green v. Pole, 

4 Moore & P. 196. 6 Ring. 443. S. C. 
Skee V. Coxon, 10 Barn. & C. 483. 
Tidd Prac. 9 Ed. 823. 



b Sut. 3 & 4 W. IV. c. 42. § 39. and 
see 2 Rep. C L. Com, 27. 79. As to 
submissions to arbitration in general, 
see Tidd Prac. 9 Ed. 819, &c.; and in 
what cases, and by what means, they might 
have been determined' or revoked, with 
the consequences of revocation, previously 
to the above enactment, see id, 822, 3r 
4. and 1 st Supplement thereto, 1 48, 3. 
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judge thereof, may from time to time enlarge the term for any 
such arbitrator making his award.'* 

And it is thereby further enacted, that '' when any reference shall 
have been made by any such rule or order as aforesaid, or by any 
submission containing such agreement as aforesaid, it shall be 
lawful for the court by which such rule or order shall be made, 
or which shall be mentioned in such agreement, or for any judge, 
by rule or order to be made for that purpose, to command the 
attendance and examination of any person to be named, or the 
production of any documents to be mentioned in such rule or 
order ; and the disobedience to afty such rule or order shall be 
deemed a contempt of court, if, in addition to the service of such 
rule or order, an appointment of the time and place of attendance 
in obedience thereto, signed by one at least of the arbitrators, 
or by the umpire, before whom the attendance is required, shall 
also be served, either together with, or after the service of such 
rule or order : Provided always, that every person whose attend- 
ance shall be so required, shall be entitled to the like conduct 
money, and payment of expences, and for loss of time, as for and 
upon attendance at any trial : Provided also, that the application 
made to such court or judge, for such rule or order, shall set 
forth the county where such witness is residing at the time, or 
satisfy such court or judge, that such person cannot be found : 
Provided also, that no person shall be compelled to produce, 
under any such rule or order, any writing or other document, 
that he would not be compelled to produce at a trial, or to attend 
at more than two consecutive days, to be named in such order." '^ 
And that " when, in any rule or order of reference, or in any 
submission to arbitration, containing an agreement that the sub- 
mission shall be made a rule of court, it shall be ordered or 
agreed that the witnesses upon such reference shall be examined 
upon oath, it shall be lawful for the arbitrator or umpire, or any 
one arbitrator, and he or they are thereby authorized and required, 
to administer an oath to such witnesses, or to take their affirmation, 
in cases where affirmation is allowed by law instead of oath ; and 
if, upon such oath or affirmation, any person making the same 
shall wilfully and corruptly give any false evidence, every person 
so offending shall be deemed and token to be guilty of perjury, 
and shall be prosecuted and punished accordingly.*- ^ 



■ Stat. S & 4 W. IV. c. 42. § 40. 



" § 41. 



CHAP. XXXVIL 



Of Interest on Debts, 8fc. 

IT was formerly holden, that interest was payable on all liquidated In what cases 
sums, from the instant the principal became due * : and accord- fomerlv™ 
ingly, interest was allowed for money lent to **, or paid for the de- coverable, and in 
fendant*^; or on an account stated**. But it was not recoverable in 
an action for goods sold and delivered^ ; or for work and labour^: 
and it was afterwards settled, that interest was recoverable in ybur 
cases only : 1st, where there was a contract in writing, for the pay- 
ment of money on a certain day, as on bills of exchange, or pro- 
missory notes, &c. ; 2dly, where there had been an express pro- 
mise to pay interest ; thirdly, where, from the course of dealing 
between the parties, such a promise might have been inferred ; or 
fourthly, where it could be proved that the money had been used, 
and interest actually made of it s : and therefore it was holden, 
that interest was not recoverable for money lent generally, without 
a contract for it, expressed, or to be implied from the usage of 
trade, or from special circumstances, or from written securities for • 
payment of the principal money at a given time **. So, interest 

* Blanc}' V. Hemlricks, 2 Blac. Rep. 184. 

761. S Wila. 205. S. C. ■ De Havilland v, Bowerbank, 1 
^ Vernon v, Cholmondeley, Bunb. Campb. 60. ; and see Nichol r. Thomp- 
119. Blaney V. Hendricks, 2 Blac. Rep. son, id. 52. n. Rogers v. Boehin, 2 
761. 8 Wils. 205. S. C. and see Gallon Esp. Rep. 702. 704. Willis v. Commis- 
V. Bragg, 15 East, 224, 5. sioners of Appeal in Prize causes, 5 
' Trclawney r. Thomas, 1 H. Blac. East, 22. I Smith R. 899. S. C. Ham- 
SOS, mel 0. Abel, 4 Taunt 298. Bruce v# 
" Blaney «. Hendricks, 2 Blac. Rep. Hunter, 8 Campb. 467. Goodcliild v. 
761. 8 Wils. 205. S. C. Fenton, 8 Younge & J. 481. Foster v. 

• Finock ». Willett, Barnes, 228. and Weston, 4 Moore & P. 589. 6 Bing. 
lee Blaney v. Hendricks, 2 Blac. Rep. 709. S. C. 

761. 8 Wils. 205. S. C. ^ Calton r. Bragg, 15 East, 228« 

' Trelawney v. Thomas, 1 H. Blac. Page o. Newman, 9 Barn. & C« 878. 4 
SOS. and see Milsom v. Hayward, 9 Price, > Man. & R. 805. S« C. 
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was not recoverable on an account stated *, unless it had been paid 
on former balances * ; of, on money had and received, unless there 
was some express promise to pay interest^, or something from 
which such a promise might have been inferred ; or it was proved 
that the money had been used by the defendant, and interest made 
of it ^. But now, by the late act for the further amendment of the 
law % &c. it is enacted, that *' upon all debts or sums certain, 
" payable at a certain time or otherwise, the jury, on the trial of 
** any issue, or on any inquisition of damages, may, if they shall 
" think fit, allow interest to the creditor, at a rate not exceeding 
" the current rate of interest, from ' the time when such debts or 
** sums certain were payable, if such debts or sums be payable by 
" virtue of some written instrument at a certain time, or, if payable 
" othdlrwise, then from the time when demand of payment shall 
*' have been made in w^riting ; so as such demand shall give notice 
** to the debtor that interest will be claimed from the date of such 
** demand, until the term of payment : provided, that interest shall 
" be payable in all cases, in which it is now payable by-law." 

In actions of trover, or trespass de bonis asportatis, interest was 
not formerly recoverable, as such, beyond the amount of the value 
of the goods, at the time of the conversion or seizure ; though, in 
trover for a bill of exchange, it was holden, that damages were to 
be calculated according to the amount of the principal and interest 
due upon the bill, at the time of the demand and refusal to deliver 
it up ^. In actions on policies of insurance, it was formerly usual 
to allow interest f ; but this practice having been disapproved of^, 
it was afterwards settled, that in an action on a policy, the plaintiff 



■ Cbalie v. Duke of York, 6 Esp. 
Rep. 45. Nichol o. Thompson, 1 Campb. 
62. n. 

^ Nichol V. Thompson, 1 Campb. 62. 
n. and see Haroroel v. Abel, 4 Taunt. 
298. 

' Hicks V, Mareco 6 Car. & P. 498. 
per Ld. Lyndhurstt Cb. S. 

^ De Havilland v, Bowerbank, 1 
Campb. 50. and see Crockfbrd t*. Winter, 
iVf. 124. 129. Walker &. Constable, 1 
Bos. & F. 806. T.'ippenden t>. Randall, 
2 Bos. & r. 467. 472. Depikc v. Munn, 



S Car. & P. 112. Goodchild v. Fen- 
ton, 8 Younge & J. 481. and lee Tidd 
Prac. 9 Ed. 871, 2. and 1st Supplement 
thereto, 168, 4. 

• 8& 4 W. IV. c. 42. §28. 

' Mercer v, Jones, 8 Campb. 477. 
and see Paine v. Pritchard, 2 Car. & P. 
558. 

* Kingston v. Mcintosh, 1 Campb. 
618. 

*> De Bemales v. Fuller,. 2 Campb. 
427. 
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could not recover interest upon the sum insured * ; uidess evidence Chap. 

were given that he had applied to the underwriter to settle the ^A.XV1I. 
loss, soon afler it happened, and notified to him the ground of such 

application^.- But now, by the late act for the further amendment In actions of 

of the law*^, &c. "the jury, on the trial of any issue,, or on any pass for carrying 

*^ inquisition of damages, may, if they shall think fit, give damages ■^'^y goods, 

" in the nature of interest, over and above the value of the goods of insurance, the 

" at the time of the conversion or seizure, in all actions of trover, J,"*^ '"^•^'It 

' damages in na- 
" or trespass de bonis asportatis ; and over and above the money ture of interest, 

** recoverable in all actions on policies of assurance, made afler the 

" passing of that act." 

On a writ of error returnable in the King's Bench, it was for- Interest former- 

merly the practice for that court, on motion, after affirmance, or damages, on' 

mm pros for not assigning errors, to order the master to compute ^"* o^ «»'ror, 

after affirmance 

interest on the sum recovered, by way of damages, from the day of or non pros, in 
signing final judgment below, down to the time of affirmance or ^ ^* 
wm pros, and that the same should be added to the costs taxed for 
the plaintifiT in the original action <*. In the Exchequer chamber, Practice in Ex- 
though the court, it seems, were bound to allow double costs to the ber.*'"*' *"*" 
defendant in error, on the affirmance of a judgment after verdict 
in the King*s Bench, yet it was entirely a matter in their discretion, 
whether or not interest should be allowed on such affirmance*: 
And the course was said to be, for the officer to settle the costs, - 
unless any particular direction were given by the court ; and, in 
taxing them, he allowed double the money out of pocket, or there- 
abouts, but added no interest as a matter of course ^ In the latter 
court, there was a great variety of decisions, as to the cases in 
which interest was or was not recoverable, on the affirmance of a judg- 
ment! ; but it seemed at length to be the practice, to give interest only Interest only 



given in cases 



* Kingston v, M'lntosh, 1 >Campb. 
518. 

k Bain o. Case, 8 Car. & P. 496. 1 
Moody & M. 262. S. C. and see Tidd 
JPrae, 9 Ed. 87S. 

« Slat. 3 & 4 W. IV. c. 42. § 29. 

' Zinck V. Langton, Doug. 752. n. S. 
and see Bishop of London v. Mercers* 
Company, 2 Sir. 9S1. Bodily o. Bel- 
lamy, 2 Bur. 1096, 7. 1 Blac. Hep. 



267, 8. S. C. Entwistle v. Shepherd, 2 
Durnf. & £. 79. Hilhouse v, Davis, 1 
Maule&S. 171. 17S. 

* Shepherd v, Mackreth, 2 R Blac. 
284. 

' Bodily V, Bellamy, 2 Bur. 1096. 
and see Shepherd v. Mackreth, 2 H. 
Blac 284. 

' For these deci&ions, see Tidd JVoc. 
9 Ed. 1182,3. 
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OP INTEREST ON WRITS OP ERROR. 

in cases where it was recoverable below * ; unless it were distinctly 
proved or admitted, that the writ of error was brought for delay ^ : 
and therefore, though they once allowed interest in an action of 
' tort S and on an attorney's bill ^, yet these decisions were after- 
wards disapproved of ; and interest was refused in the latter action': 
and it was said to be contrary to the practice of the court, to give 
interest in an action for mere unliquidated damages ^ But now, by 
the late act for the further amendment of the law s, &c. " if any 
" person shall sue out any writ of error, upon any judgnfent what- 
" soever, given in any court, in any action personal, and the court 
** of error shall give judgment for the defendant thereon, then tn- 
** terest shall be allowed by the court of error, for such time as 
<* execution has been delayed by such writ of error, for the delay- 
" ing thereof." 



* Becber v. Jones, 2 Campb. 428. n. 
and see Porter n. Palsgrave, id, 472. 
Boyce r. Warburton, iiL 480. Marshall 
e. Poole, IS East, 98. Slack v. LoweD, 
3 Taunt 157. Hammd v. Abel, and 
Middleton v. GOI, 4 Taunt. 298. De 
Tastet 0. Rudker, 9 Pricey 440, 41. 
Gumcy v. Gordon, 2 Tyr. Rep. 610. 
619. 

* Saxelby e. Moor, S Taunt 51. 



' Earl of Lonsdale v. Littledale^ 2 H. 
Blac. 267. 287. 

* Shepherd v. Mackreth, id. 284. 287. 

• Walker v. Bayley, 2 Bos. & P. 219. 
' Bristow o. Waddington, 2 New Rep. 

C. P. 860. and see Kingston «. M'ln- 
tosh, 1 Campb. 618. Becber «. Jones, 
2 Campb. 428. n. 

« S & 4 W. IV. c. 42. § SO. and see 
S Rep. C. L. Com. 86. 80. 



CHAP. XXXIX. 



Of Immediate Judgment and Execution, after 
Verdict or Nonsuit, in Vacation. 

1 HE writ of (Ustringas, or habeas corpora juraiorum, upon which Jury process, 

, ••11 •..• .•••/%.. how returnable^ 

the cause is tried at the assizes^ or sittings at msi pnus after term ^f^,.^ ^^j^^, ^ 
in London or Middlesex, being returnable only in term time, it con- ^' ^^' ^ '^' 
sequently happened, before the statute 1 W. IV. c. 7. that when a 
cause was tried in vacation, the plaintiff must have waited until the 
next term, before he could have obtained final judgment, or taken 
out execution. This practice was attended with great incon- Inconvenience 
venience ; as it often happened that, by the intervening insolvency ° " ^^^ **^ 
of the adverse party, the whole proceedings were rendered unavail- 
ing ; and the plaintiff not only lost his debt, but was put to great 
additional expence, by the costs of the suit*: To remedy this The judge, be* 
inconvenience, it was enacted by the statute 1 W. IV. c. 7.**, that ^^^^ ^^all be 

* in all actions brought in either of the superior courts of law at tried, maycertify, 

before the end 

* Westminster, by whatever form of process the same may be com- of the sittings or 

* menced, it shall be lawful for the judge before whom any issue ■**'^^*» '^*V.*^f" 

' JO -^ ecution ought to 

* joined in such action shall be to be tried, in case the plaintiff or issue forthwith. 

* demandant therein shall become nonsuit, or a verdict shall be 

* given for the plaintiff or demandant, defendant or tenant, to 
' certify <^, under his hand, on the back of the record, at any time 
' before the end of the sittings or assizes, that in his opinion ex- 
' ecution ought to issue in such action forthwith, or at some day to be 
' named in such certificate, and subject or not, to any condition or 
' qualification ; and in case of a verdict for the plaintiff, then either 

* for the whole or for any part of the sum found by such verdict ; 

* in all which cases, a rule for judgment may be given ^, costs In which case 

judgment may 

' See 2 Rep. C. L. Com. 87. 81. of aU the courts, (R, H. 2 W. IV. r^, 

^ S 2- 1. § 67. 8 Bing. 297, 8.) « tAer a ver- 

' Append, to Chap. XXXIX. § 1. diet or nonsuit, judgment may be signed 

' As to the rule for judgment, see on the day after the appearance day of 

Tidd Prac 9 Ed. 90S. It should be re- the return of the ditlringas, or habeas 

membered howeyer, that, by a late rule corpora, without any rule foi- judgment.** 
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be signed, anil 
execution issued, 
according to 
terms of cer- 
tificate. 



Decisions on the 
above statute. 



** taxed *, and judgment signed * forthwith, and execution ^ may be 
'* issued forthwith or afterwards, according to the terms of such cer- 
** tificate, on any day in Vacation or term : and the postea^ with such 
" certificate as a part thereof, shall and may be entered of record^, 
" as of the day on which the judgment shall be signed, although 
<* the writ o£ disiringas juratores^ or haheat corpora juratorum^ may 
*' not be returnable until afler such day : Provided always, that it 
** shall be lawful for the party entitled to such judgment, to post- 
*' pone the signing thereof.'* 

On this statute certificates have been granted| to entitle the 
plaintiff to immediate execution, in actions of eusumpsit on pro- 
missory notes**, &c. or in other actions, where there was no 
reasonable ground of defence, and the judge has been of opinion, 
upon the facts proved at the trial, that execution ought to be issued 
forthwith, or at a future day, before the return of the jury process : 
and the judge will certify for immediate execution, in an action of 
assumpsit, though the verdict be taken by consent, and the consent 
does not contain any such terms ^ It was not formerly usual for 
the judge to certify, in an action of debt on simple contract, where 
the defendant Was obliged to plead ^d go to trial, or the plaintiff 
might have signed final judgment, without any writ of inquiry, on 
proof of the amount of his debt^: and there has been some doubt 
amongst the judges, whether the statute was not intended to be 
confined to cases of contract^: But it seems to be now:settled, that 
the plaintiff is entitled to early execution, under the above statute, 
in actions of debt, as well as in other forms of action ^ ; and that 
it is not limited' to casea of contract, but applies to all actions, where 
the judge thinks there ought to be such execution s : And accord- 
ingly, a certificate has been granted in an action for mesne profits 
>and costs in ejectment :8 and, in an action for criminal conversation, 



* As to taxing costs, and signing final 
judgment, see Tidd Prac. 9 Ed. 9S0. 

^ As to the time of suing out execu- 
tion in general, see Tidd Prac. 9 Ed. 
994. 

* Append, to Chap. XXXIX. § «. 

' Bell V. Smith, 5 Car. & P. 10. ;vr 
JPalteton, J. 

* Anon. 1 Moody & R, 167. j)er 
.■PofcAe, J. 



'' Fisher v. Davies, 1 Moody & R. 

'93. iter Ld. TerUerden, Cb. J. Ward p. 

brocket, 5 Car. & P. la per fttrke^ J. 

Percival v. Alcock, 1 Moody & R. 167. 

j)er Parke^ J. 

s Harden v. Cox, 1 Moody & R. 203. 
per Palteton, J. 

*" Younge v. Crooks, id. 220. .ptr 
Parke, J. 
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where die plaintifr, to prevent a verdict passing against him, in Chap. 
consequence of the prevarication of one of his witnesses, consented -a.A.Aj.A. 
to be nonsuited ; the judge who tried the cause directed execution 
to issue at the expiration of a month *. Certificates have heen also 
granted, in cases where the action was commenced hefore the pass- 
ing of the act ^ ; hut they are of course not grantahle, where there 
was a reasonable ground of defence ^ And, in an action against 
a executory on the bond of his testator, where a verdict is given 
for the plaintiff, on the plea of rum est factum, if the judge make 
an order for immediate execution, it will not entitle the plaintiff* to 
issue execution in the first instance, against the goods of the defend- 
ant^. Affidavits, it seems, are not in general admissible, in support 
of an application for immediate execution® ; but there may be cases 
in which justice may require them : and, in a late case '^ a certificate 
was granted, on an t^fidavit of facts, after verdict for the plaintiff, i 

in an undefended cause. 

By the above statute s, ** every judgment, to be signed by virtue Entering andre- 
" of that act, may be entered and recorded as the judgment of the ^ent"^"^" 
" court wherein the action shall be depending, although the court 
*' may not be sitting on the day of the signing thereof^ ; and every Teste of execu- 
" execution issued by virtue of that act, shall and may bear teste 
** on the day of issuing thereof ; and such judgment and execution 
'* shall' be as valid and effectual, as if the same had been signed 
'* and recorded, and issued, according to the course of the common 
" law." 

Provided always, that ** notwithstanding any judgment signed or Judgment may 
" recorded, or execution issued, by virtue of that act, it shall be ^eciuionstayed, 
" lawful for the court in which the action shall have been brought, or set aside, &cn 
" to order such judgment to be vacated, and execution to be stayed granted. 



* Hambidge v, Crawley, 5 Car. & P. 
9,n.per Tmdal, Ch. J, 

^ Ben V. Smith, id. 10. per Patte- 
wvif J. 

* Barford v. Nelson, 5 Car. & P. 8. 
Vcr Patieton, J. Wright v. Guiver, «/. 
9. n. per Ld. Lyndhurst, Ch. B. Crook- 
shank V. Rose, id, ib, 19, 20. j)er Ld. 
Tenterden, Ch. J. 

* Ward V. Thonus, 6 Leg. Obs. 166. 
Excheq. 

* Genras v. Burtchley, 1 Moody & 



R. IbO.perhd. Lyndhunt, Ch. B. 

' Ruddick v. Simmons, 1 Moody & R. 
}Qi,per Bayley, B. 

« Stat. 1 W. IV. c. 7. § 8. 

^ As to the entry of judgments, see 
Tidd Prac. 9 Ed. 931, 2. 

» And see sUt. S & 4 W. IV. c. 67. 
§ 2, by which all writs of execution may 
be test&l on the day on which the same 
are issued, and be made returnable im- 
mediately after execuxion thereof. Post, 
183. 
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Chap. '* or set aside, and to enter an arrest of judgment, or grant a new 
XXXIX. « trial, or new writ of inquiry, as justice may appear to require ; 
" and thereupon the party affected by such writ of execution, shall 
** be restored to all that he may have lost thereby, in such manner 
^ as upon the reversal of a judgment, by writ of error or other- 
** wise, as the court may think fit to direct." * On this proviso, 
it has been decided, that when a judge at the assizes, orders that 
the plaiiiiifF shall have execution within a limited time, and judg- 
ment is thereupon entered up, and execution issued, the defendant 
is not precluded from applying in the next term, to the court 
above, to enter a suggestion, to deprive the plaintiff of his costs, 
on a court of requests' act ^ : A judge, at the assizes, has no power 
to order such a suggestion to be entered**. 
Not to affect Provided also, that " nothing in that act contained, shall be 

1 i*Geo!"lV.*& " deemed to frustrate or make void any provision relating to the 
I W. IV. c 70, « issuing of any writ of habere facias possessionem; contained in the 

reUting to writs , . J iT' 

of poMeadon. ^ ^^ passed m the first year of the reign of his present majesty, 

'^ intituled An tet for the more effectual administration of justice, in 
Limiutioii, as to '* England and Wales.** ^ And that *< no officer of either of the said 
tanag cotta. u courts shall, for the purpose of taxing costs on any judgment to 

** be signed by virtue of that act, be compelled to attend at any 
" time between the last day of August^ and the twenty-first day of 
" October in any year.*** 

• Stat. 1 W. IV. c. 7. §4. And as to 961. 
moving for a new trial, or in arrest of judg- ' § 5. and see stat. 11 Geo. IV. & 1 

ment, &c see Tidd Prac, 9 Ed. 904. W. IV. c. 70. § 88. 1 Sup. to Tidd 

•» Baddeley v. Oliver, 1 Cromp. & Prac. 9 Ed. 190. Pott, Chap. XLV. 
M. 218. 8 Tyr. Rep. 146. 1 Dowl. * Stat. 1 W. IV. c 7. 5 6. 

ReFw696. S. C.and seeTidd JVnc. 9£d. 



CHAP. XL. 



Of Costs. 

htXECVTORS and adminutratars not being particularly excepted Executors and 

oat of the statute tS Hen. VIII. c. 15. it was formerly holden, that *orfora?rl°" 

tbey were not liable to costs, when plaintifis, upon a nonsuit* or liable to costs, 

verdict', where they necessarily sued in their representative charac- on nonauU or ' 

ter, and could not bring the action in their own right ; as upon a verdict against 

eontraet entered into wjth the testator or intestate *, or for a wrong they necessarily 
done in his life time » : though, where the cause of action arose _ 1° ?^' ^^ 

° / presentative 

aftei* the death of the testator or intestate, and the plaintiflT might character. 

8ue thereon in his own right, he was not excused from payment of -^^^» .'^I'e" 

° ^ ^ ^ they might have 

costs, though he brought .the action as executor or administrator ; sued in their own 

as upon a contract ^ express or implied^ or in trover^ for a conver- "^ ^ 

sion after the death of the testator or intestate ^ But now, by the Must now pay 

kte act for the further amendment of the law«, &c., it is enacted, ^'ier^ct"^^*"'' 

that *< in every action brought by any executor or administrator, in when suing in 

., . , ^ , . 1 1 . . "gl*t of testator 

" right of the testator or intestate, such executor or admmistrator or intestate. 

" shall, unless the court in which such action is brought, or a 

^ judge of any of the superior courts of law at Westminster, shall 

" otherwise order, be liable to pay costs to the defendant, in case 

^ of being nonsuited, or a verdict passing against the plaintiff, and 

" in all other cases in which he would be liable, if such plaintiff 

'' were suing in his own right, upon a cause of action accruing to 

" himself; and the defendant shall have judgment for such costs, 

" and they shall be recovered in like manner." 

Previously to the above act, it was holden that where, in assump- Costs on twUe 

prosequi. 

* See the cases referred to in Tidd id. 893. 
Prac. 9 Ed. 978. '^ S & 4 W. IV. c. 42. § 31. and see 

^ Id. ib. and see Dowbiggin v. Har- S Rep. C. L. Com. 61. 86: and for the 

rison, 9 Bam. & C. 666. 4 Man. & R- cases in which executors and administra- 

622. S. C. 10 Barn. & C. 480. S. C. tors were or were not liable to costs, when 

cited. Tomlinson ». Nanny, 6 Leg. plaintiftk, before the 3 & 4 W. IV. c. 42, 

Obs. 167, 8. Excheq. Jobson v. Forster, see Tidd Prac. 9 Ed. 978, 9. 
1 Bam. & Ad. 6. and Slater v. Lawson, 

N 2 
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Chap. XL. 



At to one or 
mere of Mveril 
defendants. 



On any count, 
or part of a de- 
claration. 



Costs, when one 
of several de- 
fendants is ac- 
quitted, liy Stat. 
6 & 9 W. III. 
c. 11. § 1. 



One or niore of 
several defend- 
ants, in any per- 



mit against two defendants, one of them pleaded his bankruptcy, and 
the plaintiff entered a nolle prosequi as to him, and proceeded to 
trial, and obtained a verdict against the other defendant, who pleaded 
the general issue, the former was not entitled to costs ^ ; and that 
where a nolle prosequi was entered on any of the counts in a de- 
claration, the plaintiff was not entitled to costs on such counts ^. 
But now, by the statute 3 & 4 W. IV. c. 42 ^ " where several per- 
'^ sons shall be made defendants in any personal action, and any 
'' one or more of them shall have a noUe prosequi entered as to 
** him or them, every such person shall have judgment for, and re- 
" cover his reasonable costs." And *' where any nolle prosequi 
'* shall have been entered upon, any count, or as to part of any 
'* declaration, the defendant shall be entitled to, and have judg- 
'* ment for, and recover his reasonable costs in that behalf. " ^ 

By the statute 8 & 9 W. III. c. 11.® "where several persons 
'* shall be made defendants to any action of trespass^ assauUf faJUe 
" xwfprisQKment^ or ejectione firauB^ and any one or more of them 
" shall be, upon the trial thereof, acquitted by verdict, every per- 
<< son so acquitted shall recover his costs of suit, in like manner as 
'< if a verdict had been given against the plaintiff, and acquitted 
*' all the defendants ; unless the judge, before whom the cause is 
" tried, shall, immediately after the trial thereof, in open ccHu-t, 
" certify upon the record, under his hand, that there was a reason- 
'^ able cause for making such person a defendant." This statute 
was confined to the particular actions mentioned therein ; and did 
not extend to an action of trespass upon the case^^ nor con- 
sequently to an action of trover ff; neither did it extend to an action 
of replevin^; nor to an action of debt on bond against executors, 
one of whom was acquitted on a plea ofplene administnxvit printer ^ 
But now, by the late act for the further amendment of the law ^, &c. 
" where several persons shall be made defendants in any personal 



* Harevood v. Matthews, H. 56 Geo. 
III. K. B. Booth v. Middlecoat, 4 
Moore & P. 182. 6 Bing. 446. S. C. 

^ Hubbard o. Biggs, 16 East, 129. 

' 582. 

' § SS. And as to the costs on a 
nolle ffrotegui, see Tidd Prac. 9 Ed. 6dl, 
2. 981. 

* j\. and see Tidd Pmc, 9 Ed. 986. 



f Dibben v. Cooke, 2 Str. 1005. and 
see Murray v. Nichols, 6 Bing. 680. 4 
Moore & P. 280. S. C. 

' Poole V. Boulton, Barnes, 189. 

^ Ingles V, Wadworth, 8 Bur. 1284. 
1 Bl. Rep. 855. Say. Costs, 215. S. C. 

I Duke of Norfolk v. Anthony, R. 48 
Geo. III. K. B. 

k 8 & 4 W. IV. c. 42, 5 82. 
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" action, and any one or more of them sliall, upon the trial of such soo&l action, to 
*^ action, have a verdict paas for him or them, every such person verdict, unless 
" shall have judgment for and recover his reasonable costs, unless *^« j"^ «^l 

•' ® ' certify that there 

'* the judge, before whom such cause shall be tried, shall certify was a reasonable 

" upon the record, under his hand, that there was a reasonable cause Siem ddfradan'tf 

" for making such person a defendant in such action." 

By another clause of the statute 8 & 9 W. III. c. IL", it is CosUond©. 

murrer, by staL 

enacted, that ** if any person shall commence or prosecute any 8 & 9 W. HI. 
" action, in any court of record, wherein, upon demurrer either by *^* ^^' 5 *. 
' " plaintiff or defendant, demandant or tenant, judgment shall be 
** given by the court against the plaintiff or demandant, the de- 
^ fendant or tenant shall have judgment to recover his costs, and 
'* have execution for the same by capias ad satisfaciendum^ fieri 
** facias J or elegit.** This clause of the statute did not extend to 
demurrers to pleas in abatement ^ ; nor, as it seems, to any action 
wherein the defendant would not have been entitled to costs, upon 
a nonsuit or verdict <^. And where, in an action for a libel against 
ten defendants, three of them demurred to some of the counts of a 
declaration, and the other defendants went to issue thereon, and all 
the defendants went to issue upon the other counts, and those de- 
fendants who demurred got judgment upon the demurrer, before 
the issues were tried ; the court held, that they were not entitled 
to have their costs taxed upon that judgment, under the above 
statute^. But now, by the law amendment act®, " where judgment Plaintiff or d^. 

fendant, in all 

** shall be given, either for or against a plaintiff or demandant, or cases, to have 

" for or against a defendant or tenant, upon any demurrer joined ^^^ ^^ ^ 

" in any action whatever, the party in whose favour such judgment 

** shall be given, shall also have judgment to recover his costs in 

" that behalf." 

By another clause of the statute 8 & 9 W. III. c. 11. 'it is Costs, upon writs 

of sdrt Judas, 
enacted, that " in all suits upon any writ or writs of scire facias, the 

" plaintiff obtaining an award of execution, after plea pleaded, or 

" demurrer joined therein, shall recover his costs of suit." This clause 

* §2. 4. contra, 

*> Micfalam v. Bate, 8 Barn. & C 642. ^ Forbes v. Gregory, 1 Cromp. & M. 

3 Man. & R. 91. S. C. and see Tidd 435, I DowL Rep. 679. S. C. 
Prac 9 Ed. 982. * 3 & 4 W. IV. c. 42. § Si. ; and see 

* Miller v, ScagraTe^ Cos. Pr. C. P. S Rep. C. L. Cora. 23. 70. Tidd Prac, 
So. Tlirale v. Bishop of London, 1 H. 9 Ed. 982. 

Blac. 5S0. but see Anon. Cas. Pr. C P. ' $ 3. 
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Chap. XL. ^^ ^^ statute was extended by the late act for the further amend- 
ment of the law % &c., by which it is enacted, that " in all writs of 
*' scire facias^ the plaintiff obtaining judgment, on ^ an award of 
** execution, shall recover his costs of suit, upon a judgment by de- 
'< fault, as well as upon a judgment after plea pleaded, or demurrer 
« joined." 
By whom, and Costs are taxed by the master, in the King's Bench and £x- 
^^ow^osu are chequer, or prothonotaries in the Common Pleas, upon a bill made 

out by the attorney for the prevailing party ; or, more frequently. 
Judges em- without a biU, upon a view of the proceedings ^. But, by the 
S^ll^ons,"^^ statute 3 & 4 W. IV. c. 42. ^ reciting that it would tend to the 
taxing costs by better dispatch of business, and would be more convenient, and 
each court indis- better assimilate the practice, and promote uniformity in the allow- 
criminately. ^,^gg ^f costs, if the officers on the plea side of the courts of King's 

Bench and Exchequer, and the officers of the court of Common 
Pleas at Westminster, who now perform the duties of taxing costs, 
were to be empowered to tax costs which have arisen, or may 
arise, in each of the said courts indiscriminately ; it is enacted, 
that ** it shall be lawful for the judges of the said courts, or any 
'* eight or more of them, of whom the chief of each of the said 
" courts shall be three, by any rule or order to be from time to 
** time made, in term or vacation, to make such regulations for the 
'* taxation of costs, by any of the said officers of the said courts 
** indiscriminately, as to them may seem expedient, altliough such 
'* costs may not have arisen in respect of business done in the 
** court to which such officer belongs, and to appoint some con- 
** venient place in which the business of taxation shall be transacted 
" for all the said courts, and to alter the same, when and as it may 
" seem to them expedient." 

' S & 4 W. IV. c. 42. § 34.; and see «* § 86. Aad see further, as to fnal 

Tidd Prac. 9 Ed. 1132. costs, Tidd Prac. 9 Ed. Chap, XL. p. 

^ Sic in printed copy of act, instead of 945, Sec; and as to inieriocut<fnf costs, 

oT' on motions, &c. see the Index theieto, 

• Tidd Prac. 9 Ed. 989. tit. Caste, p. 1322, 3. 



CHAP. XLI. 



Of the Teste and Return of Writs ^ Execu- 
tion ; the Liability of the Sheriff^ ^c. for 
Goods taJcen in Execution^ after an Act of 
Bankruptcy ; and the Relief he is entitled to, 
under the Interpleader Act. 

At common law, writs of execution must have been tested in Teste and return 
term time*, on a day after the judgment was, or might be sup- ^^^^ ***" 
posed to have been given : But, by the statute 1 W. IV. c. 7 ^ By sut l W. 
** every execution, issued by virtue of that act, shall and may bear ^ *^' 
" teste on the day of issuing thereof; and such execution shall be 
" as valid and effectual, as if the same had been issued according 
** to the course of the common law." ^ And, by a subsequent 
statute ^, " all writs of execution may be tested on the day on which 
" the same are issued, and be made returnable immediately after 
" the execution thereof. " A writ of execution, however, cannot be 
tested of a term previous to the judgment, although it be issued 
under the above statutes *. 



The liability of the sheriff, and his officers, to answer for the Liability of ahe- 
value of goods taken in execution, or their proceeds, principally good* takoi in 
depends on whether, at the time of taking them, they were the execution, 
goods of the defendant, or a third person ; and, if the defendant 
has become bankrupt, whether he had committed an act of bank- 
ruptcy before the sheriff's entry under the execution : For if a writ 
of execution be delivered to the sheriff against ^., who becomes 
bankrupt before it is executed, the execution is superseded ; con- 

* Shkley V. Wright, £ Salk. 700. 2 ' 8 & 4 W.IV. c. 67. §2. 

Ld. Baym. 776. S. €. * Englehart v. Dunbar, 6 Leg. Oba. 

^ ^S. 287. ;wr PaUesn^ J. 

< AnU, 182. 
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SheriflT liable in 
trover, for goods 
taken in execu- 
tion afler an act 
of bankruptcy, 
though he has 
no notice of it. 



^/t/^, in tres- 
pass. 



Trover against 
late, or present 
sheriff. 



LIABILITY OF SHERIFF, &C- 

sequently, the property of the goods is not absolutely bound, as in 
other cases *, by the delivery of the writ to the sheriff, but by its 
actual execution^. And where goods are seized under &^fieri facias, 
the same day that the % defendant commits an act of bankruptcy, 
evidence should be given to prove at what time of the day the 
goods were seized, and the act of bankruptcy was committed ^ 

A sheriff, who takes in execution the goods of i^ trader, after he 
has committed an act of bankruptcy, is liable in trover to his assig- 
nees, for the value of the goods, although he has no notice of the act 
of bankruptcy, and a commission has not been sued out thereon, at the 
time of the execution ^. And if a sheriff take in execution the goods of 
a defendant, who afterwards becomes bankrupt^ and sell at one time, 
after the bankruptcy, sufficient goods to satisfy both that execution, 
and also another which was delivered to him afler an act of bank- 
ruptcy, the assignees may recover against him in trover, for such 
of the goods as were sold afler he had raised money enough to 
satisfy the first execution *. But trespass will not lie by the assig- 
nees of a bankrupt, against a sheriff, for taking the bankrupt's 
goods in execution, afler an act of bankruptcy^ and before the is- 
suing of the commission, notwithstanding he sells them afler the 
issuing of the commission, and afler a provisional assignment, and 
notice from the provisional assignee not to sell'. In trover by the 
assignees of a bankrupt, for goods taken by the sheriff* under an 



* Tidd Prac. 9 Ed. 1000. 

^ Smallcomb t;. Cross, 1 Ld. Raym. 
252. per Holt, Ch. J.; and see 2 £q. 
Cas. Ab. 881. Coppingdale v. Bridgen, 
2 Ken. 5iS. 

° Sadler v. Leigh, 4 Campb. 197. 

^ Price V. Helyar, 4 Bing. 697. 1 
AIoore& P. 541. S. C; and see Cooper 
V. Chitty, 1 Ken. S95. I Bur. 20. 1 
Blac. Rep. 66. S. C. Hitchin (or 
Kitcfain) V. Campbell, 2 Blac. Rep. 
827. 829. S Wils. 304. S. C. Aldridge 
V. Ireland, I Taunt 273. 2 Cromp. & 
J. 84, 6. Lazarus v. Waithman, 6 
Moore, 318. Dillon v, Edwards, 2 
Moore & P. 650. Vaughan v. Wilkins, 
1 Barni & Ad. 870. Carlisle v. Gar- 
land, 6 Moore fi P. 102. 7 Bing. 298. 
S. C. Dillon r. tAngley, 2 Barn. & Ad. 



181; and see id. 185. (a.) Young «. 
Marshall, 8 Bing. 48. 1 Moore & S. 
1 10. S, C. Crosfield v. Stanley, 4 Bam. 
& Ad. 87 : but see 'Hmbrell o. Mills, 1 
Blac. Rep. 206. 2 Cromp. & J. 34^ 5. 
S. C cited. Balme v, Hutton, 2 Cromp. 
& J. 19. 2 Tyr. Rep. 17. S. C. semh. 
contra. The judgment however, of the 
court of Exchequer, in the latter case, 
was reversed, on a writ of error, by a ma- 
jority of the judges in the Exchequer 
Chamber. 3 Moore & S. 1. 9 Bing. 
471. 1 Cromp. & M. 262. 2 Tyr. Rep. 
620. S. C. 4 Barn. & Ad. 90. (a.) 

* Stead V. Gascoigne, 8 TaunU 627. 

f Smith V. MUles, 1 Durnf. & £. 476w 
and see Hitchin v. Campbell, 2 Blac. 
Rep. 829. Ward v. Claike, I Moody & 
M. 497./^ Ld. Teraerdefh Ch. J. 
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execution, it appeared that the goods were taken about the time o* Chap. XLI. 
the year at which the sheriff were changed, and that a witness, 
after the present cause was set down for trial, saw a form of return 
indorsed on the writ, which had never been returned : This form 
^f return was signed by the defendant as sheriff; and it was ruled 
at nisi prius, to be sufficient evidence that he was the sheriff who 
executed the writ ; and that if the writ, when produced at the trial, 
had his name erased, and the name of the previous sheriff substi- 
tuted, it would be a question for the jury, whether the substitution 
was made to correct a mistake, or to defeat the plaintiffs. 

It should be observed, however, that by the statute 6 Geo. IV. Executions 
c. 16.*» " all executions against the goods and chattels of any bank- ^^^^ more 
** rupt, hand fide executed or levied more than fivo calendar months ^^^ ^^o calen- 
" before the issumg ot the commission, shall be valid, notwith- fore coniinis- 
" standing any prior act of bankruptcy by him committed : Pro- "°°* ^*^*^ 
" vided the person or persons, at whose suit such execution shall 
" have issued, had not, at the time of executing or levying the 
*' same, notice of any prior act of bankruptcy by him committed." 

But, by a subsequent clause of the same statute ^, " no creditor Creditor having 
" having security for his debt, or having made any attachment in S^^'no^ ^^ ^ 
" London^ or any other place, by virtue of any custom there used, cove more than 
*^ of the goods and chattels of the bankrupt, shall receive, upon 
*'any such security or attachment, more than 'a rateable part of 
'* such debt, except in respect of any execution or extent served 
" and levied by seizure upon, or any mortgage of or lien upon, any 
" part of the property of such bankrupt, before the bankruptcy : 
*' Provided, that no creditor, though for a valuable consideration. Proviso as to 
" who shall sue out execution upon any judgment obtained by de- J^men^'bTde- 
** fault, confession, or nil dtcity shall avail himself of such exe- fault, &c. 
** cution, to the prejudice of other fair creditors, but shall be paid 
** rateable with such creditors." Therefore, where A, obtained a To what cases 
judgment, by confession or nil dicitf against B., and issued a fieri "***"*® *PP ^ 
facias^ under which B.'s goods were seized ; and whilst the goods 
remained unsold in the sheriff's hands, B. committed an act of 
bankruptcy, on which a commission wad issued ; and the sheriff, 
afler notice of the commission, sold the goods, and paid over the 

* Whttehouse v, Atkinson, 3 Car. & 121. § 2. 
P. Sa.per Ld. Tenterdeth Ch. J. " § 108. 

^ S 81. and see stat. 49 Geo. IIL c. 
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Chap. XLI. proceeds to A, ; it was holden, that the amount might be recovered 

from the sheriff, by the assignee of B,, as money had and received 
to his use*. And an execution on a final judgment, following 
a judgment by nil dicit in assumpsit^ was holden to be within the 
proviso of the 6 Geo. IV. c. 16. § 108. although there was no con- 
cert between the parties, and the judgment was obtained before 
the act carae into operation \ 

To what not The above clause, however, only applied to creditors having *c- 

curity for their debts, at the time of the bankruptcy : And there- 
fore, where A, having a debt from B., secured to him by warrant 
of attorney, entered up judgment by non mm informatui^ issued ^ 
Jieri facias, and took from the sheriff a bill of sale of the goods 
seized ; and B. having soon afterwards become bankrupt, his as- 
signees took possession of and sold the goods so transferred to ^., 
who brought an action of trover for them ; the court held, that be 
was not a creditor, having security for his debt, within the above 
statute, and that he was entitled to recover '. So, where judgment 
was entered up on a warrant of attorney, given by two joint 
traders, and Siferi facias issued, returnable on the second of May ; 
on the frst of that month, the sherifTs officer received from the 
defendant the money directed to be levied ; on the 2d of May, 
one of them committed an act of bankruptcy, and the other on 
the ffth : on the eleventh^ a commission of bankrupt issued ; and 
on the 19th, tbe sheriff paid over the money to the execution cre- 
ditor ; the court held, in an action by the assignees, that such cre- 
ditor was entitled to retain it, not being a creditor having a se- 
curity at the time of the bankruptcy ^. And it seems to be now 
settled, by the above and other cases, that where goods are taken 
and sold by the sheriff, before an act of bankruptcy, under a fieri 
facias, on a judgment obtained by default, confession, or nU dicii^ 
the execution creditor is entitled to the proceeds, though they still 
remain in the hands of the sheriff <^ ; and even though the act of 

* Notley V. Buck, 2 Man. & R. 68. Dowl. & R. 159. S. C. In re Wash- 

8 Barn. & C. 160. S. C. bourn, 8 Barn. & C. 444. 8 Man. & R. 

Cuming v. Welsford, 6 Bing. 502. 874. S. C. Godson o. Sanctuary, I Nev. 

4 Moore & P. 238. S. C. & M. 52. 

"^ Wymer in Kemble, 6 Barn. & C * Morland v. Pellatt, 8 Barn. & C 

479. 9 Dowl. & R. 51 1. S. C. and see 722. S Man. & R. 41 1. S. a 
Taylor v, Taylor, 5 Barn. & C. 392. 8 



LIABILITY OF SHERIFF, &C. 187 

bankruptcy was committed before the return of the writ ^ In Chap. XLI. 
the latest case upon the subject ^ where the sheriff, under a Jieri 
facias, upon a judgment founded on a warrant of attorney, seized 
at eleven o'clock on the 13th August j and a commission of bank- 
rupt issued against the debtor at a later hour of the ISth October, 
in the same year ; and the sale took place subsequently to the is- 
suing of the commission ; it was holden first, that the seizure was a 
levying, within 6 Geo. IV. c. 16. § 81 ; secondly, that more than tw> 
calendar months had elapsed, between the seizure and the issuing of 
the commission ; and thirdly, that the 108th section of the statute 
applied only to judgments upon which execution had been sued 
out, and seizure made, within two calendar months before the is- 
suing of the commission, and not to any case protected by the 
8l8t section. And now, by the statute 1 W. IV. c. 7 '. "no judg- By stat 1 
** ment signed, or execution issued, after the passing of that act, on f 7 ' 
*' a cognovit actionem signed afler declaration filed or delivered, or 
" judgment by default, confession, or nihil dicit, according to the 
*' practice of the court, in any action commenced adversely, and 
^ not by collusion, for the purpose of fraudulent preference, shall 
" be deemed or taken to be within the provision of 6 Geo. IV. 
" c. 16."<^ This statute, however, does not extend to judgments 
on warrants of attorney, though given without collusion, or in- 
tention of fraudulent preference *. 



Having considered, in a preceding chapter ', such of the pro- Provisions of 
?iaions of the Interpleader act«, as relate to the property in money jy^ ^^ 59^ r g* 
or goods, where claims are made by different parties, one of whom ^^r relief of 
has brought an action against the person in possession of them, 
and the defendant does not claim any interest therein ; it may here 
be proper to notice those which are calculated for the relief qf 
sheriffs, and other officers, in execution of process against goods 
and chattels. 

* Higgins V, M'Adam, 3 Younge & ' § 108. and see 4 Leg. Obs.205. (t.) 

J. 1. Id, 16, 17, 18. in notis. Fox v. TiddPhu;. 9 Ed. 570. 1009, 10. 
Burbridge, H. 9 & 10 Geo. IV. K. B. « Crosfield v, Sunlcy, 4 Bam. & Ad. 

8 Younge & J. 18. in notis, 87. 

•» Godson V. Sanctuary, I Nev. & M. ' Chap. XX. p. 128, &c. 

^2. « I & 2 W. IV. c. 58. § I, &c, 

^7. 
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Relief of fheriff; Previously to this statute, if the property of goods had been 
Uw ^y^enUrff- disputed, which frequently happened, on a commission of bank- 
ing time for Tixpt^ &c., the courts, on the suggestion of a reasonable doubt, 
uirn!"^ would have protected the sheriff, by enlarging the time for making 

his return, till the right were tried between the contending par- 
ties, or one of them had given him a sufficient indemnity * : The 
rule for this purpose was a rule to shew cause \ And the court 
of King's Bench, upon the application of the sheriff, enlarged the 
time for his making a return to a writ of Jleri facias^ upon sug- 
gestion of a reasonable doubt, whether the goods seized under the 
writ, were not bound by an extent afVerwards issued, at the suit of 
the crown, for malt duties ; for the purpose of inducing the plaintiff 
to go into the court of Exchequer, and there contest the question 
of right with the crown, in a more eligible manner than in that 
court ^, So, where it appeared by affidavit^ that writs of extent 
and Jieri facias had been issued on the same day, the court of 
King's Bench, for protecting the sheriff, refused to allow a ven- 
ditioni exponas to be issued, on the return of the Jieri facias, to 
compel him to sell the goods under it ^. So, where a bankrupt 
brought one action, and his assignees another, against the sheriff) 
the court allowed the latter to pay the money levied into court, 
and stayed the proceedings, until the trial of an issue between the 
bankrupt and his assignees *. And, in general, when an action was 
brought against the sheriff, by the assignees of a bankrupt, for 
taking goods in execution after a bankruptcy, the courts would 

* Semple v. hdf Newhaven, M. 24 4 Moore & P. S87. S. C. Ibbersoo v. 

Geo. III. K. B. ; and see Wilson v. Aid- Dicas, 1 Leg. Obs. 109. per LiUUdale, 

ridge, 8 Mod. 815. Timbrell v. Mills, J. Same o. Same, idU 896. per TauntoHt 

1 BUc. Rep. S05, 6. Shaw v. Tun- J. Solan v. Randa]], uf. 159. per Lkik- 

bridge, 2 Blac. Rep. 1064. Raines v. dnUf J. Anon. 2 Leg. Obs. 334. per 

Nelson, id. 1181. Wheeler o. Bramah, Taunton, J, 

3 Campb. 340. per Ld. EUenborougK ^ Ledbury t;. Smith, I Chit. R. 294. 

Ch. J. Keightley v. Birch, id, 523. per * Wells v. Pickman, 7 Dumf. & £. 

Ld. EttenboTough, Ch. J. Barnard t>. 174. Thurston v. Thurston, 1 TVunt 

Leigh, 1 Stark. Ni. Pri. 45. /i^ Ld. EU 120. accord, 

lerUforough, Ch. J. Ledbury v. Smith, 1 ^ Anon. 1 Chit Rep. 643. a.; and see 

Chit. Rep. 294. Rex v. Shciiif of De^ Anon. 2 Chit. R. 390. Swain v, Mor- 

von, id, 643. Etchels v. Lovatt, 9 Price, land, Gow, 39. 1 Brod. & B. 370. & C. 

54. Burr v. Freethy, 1 Bing. 71. Ber- Rex v. Cooke, 1 M<Gel. & Y. 196. 

nasconi v, Fairbrother, 7 Barn. & C. * Jones v. Perry, T. 21 Geo. III. 

379. Beavan v. Dawson, 6 Bing. 566. K. B. 
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assist the sheriff, by staying the proceedings until he was indem- Chap. XLI. 

nified, on proper and equitable terms ' : and, in one case ^ the 

tenns imposed by the court of King*s Bench were, the sheriff's 

paying over the money kvied to the assignees, with the costs of 

the action up to that time, being allowed his poundage, and the 

expences incurred in the execution. But the costs of applying to 

the court, for enlarging the time for making his return, were not, 

in general, allowed him '. 

At length, by the above statute ^, reciting that whereas difficulties Relief of 
sometimes arose in the execution of process against goods and other officers, in 
chattels, issued by or under the authority of the courts therein execution of 
mentioned, by reason of claims made to such goods and chattels by goods and chat- 
assignees of bankrupts, and other persons, not being the parties ^^ ^ ^y ^ 
against whom such process issued, whereby sheriffs and other 58. § 6. 
ofHcers were exposed to the hazard and expence of actions ; and 
it was reasonable to afford relief and protection in such cases, to 
such sherifis and other officers ; it is enacted, that " when any such 
" claim shall be made to any goods or chattels taken, or intended 
" to be taken, in execution under any such process, or to the pro- 
" ceeds or value thereof, it shall and may be lawful to and for the 
" court from which such process issued, upon application of such 
" sheriff or other officer, made before or after the return of such 
" process, and as well before as after any action brought against 
" such sheriff or other officer, to call before them, by rule of court % 
" as well the party issuing such process, as the party making such 
" claim ; and thereupon to exercise, for the adjustment of such 
" claims, and the relief and protection of the sheriff or other 
'* officer, all or any of the powers and authorities thereinbefore 
** contained, and make such rules ® and decisions as shall appear 



* M* George v. Birch, 4 Taunt. 5H5. 
King V. Bridges, 7 Taunt 294. i 
Moore, 43. S. C. Probinia v. Roberts, 
1 Chit. R. 677. Id, 643. (a.) Anon. 2 
Chit. R. 204. Venables v. Willcs, 4 
Moore, 339. Bernasconi v. Fairbrother, 
7 Bam. & C. S79. Beavan v. Dawson, 
6 Bing. 566. 4 Moore & P. 387. S. C. 
Ibberaon v. Dicas, I Leg. Obs. 109. per 
LiiUedak, J. Same v. Same, id, 398. 
per Taunton, J. Solan t;. Randall, id, 
150. per UUledale, J. Anon. 2 Leg. 



Obs. 334. jyer Taunton, J. : but see BuU 
ler v. Butler, 1 East, 338. Parker v. 
Fistor, 3 Bos. & P. 288. Hartley v. 
Stead, 8 Moore^ 4^6. CoUey v. Hardy, 
5 Man. & R. 123. 

Probinia v, Roberts, 1 Chit R. 577. 
and see id. 643. a, 

' Rex V, Cooke, I M'Clel. & Y. 198, 
9. and see Tidd Prac. 9 Ed. 1017, 18. 

•» 1 & 2 W. IV. c. 68. § 6. 

* For rules of court on this statute, 
see Append, to Chap. XLL § 1, &c. 



190 LIABILITY OF SHERIFF^ &C. 

C^AP. XLI. '^ to be just, according to the circumstances of the case ; and the 

** cosXs-of all such proceedings shall be in the discretion of the 
" court.'* 

To what cases This Statute, which was intended to afford relief and protection 
tuie app les. ^ \fcheriffs and other officers, extends to all cases where any claim 
is>made to goods or chattels taken, or intended to be taken, in ex- 
ecuiian, under any process issued by or under the authority of any 
of his majesty's courts of law at Westminsterj or the court of Com- 
mdn Pleas of tiie county palatine of Lancaster^ or the court of Pleas 
df the county palatine of Durham : And, under this statute, where 
procesis is issued out of different courts, and directed to the same 
sheriff, the latter must apply for relief to the respective courts out 
of which the process issues ^ But cause cannot be shewn against 
the rule at chambers : for aldiough the first section of the act 
gives such power to a single judge, yet by the sixth section it ia 
granted to the court only ^. The courts will relieve the sheriff, 
under the above statute, in the case of a conflicting claim on pro- 
perty seized by him, though that claim be only of a lien on the 

To what not. property ^ But where the sheriff had levied under a fieri facias^ 

and, while in possession, he received notice that other writs of ex- 
ecution had been issued against the defendant's goods, and that the 
first execution creditor was not entitled to the whole proceeds of 
the levy, the court held that the sheriff was not entitled to relief 
under the above statute^. In order to entitle him to relief 
under the interpleader act, it must not only appear that a claim has 
been made, but also that there has been something done on the 
part of the alleged claimants, which shews that they intend to en- 
force their claims against the property seized *. And, if he wish to 
obtain relief under it, he must come to the court promptly ; and no 
supplemental affidavit^ explaining his delay, will be allowed, when 
cause is shewn against the rule^: It also seems, that the sheriff 
ought to deny collusion with any of the parties'; The inter- 

*■ Bragg V. Hopkins, 6 Leg. Obs. 18. d69. Anon. 4 Leg. Obs. 141. S.Cper 

per pQUetoHf J. Taunton, J. ; and see Day t>. Waldoc^ I 

. >> Shaw V. Roberts, id» 444, 5. Ex- DowL Rep. 523. 5 Leg. Obs. 4S7, S. 

cfaeq. S. Cper Parke^ J. 

^ Ford V. Baynton, 1 Dowl. Rep. ' Isaac tr. Spilsbury, 10 Biog. S. 

867. 4 Leg. Obs. 125. S. Cper Taufir- f Cooke r. Allen, 6 Leg. Obs. S21. 

trni, J* Excheq. 

^ Salmon v. James, 1 DowL Rep. 
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pleader act does not apj^y to claims in equity •: and a sheriff is Chap. XLI. 
not entitled to relief under that act, where he has paid over the 
proceeds of the execution to the judgment creditor ^. 

In cases to which the statute applies, the court from which the Proceedings in 
process issued is authorized thereby, upon application of the sheriff ^fgs!* ^^^^ ** 
or other officer, founded on an affidavit of the circumstances ^, to 
call before them, by rule of court, as well the party issuing such 
process, as the' party making such claim ; and thereupon to ex- 
ercise, for the adjustment of such claims, and the relief and pro- 
tection of the sheriff or other officer, all or any of the powers and 
authorities thereinbefore contained ; and make such rules and de- 
cisions as shall appear to be just, according to the circumstances of 
the case* In the exercise of these. powers and authorities, if the On appearance 
parties appear, the court, with the consent of the plaintiff and ^ P^ ^^ 
party making the claim, their counsiel or attomies, will either dis- In a summary 
pose of the merits of their claims, and determine them in a sum" ^^* 
mary manner ^ ; Or, which more frequently happens, wiU order the By action, or 
question of property to be tried in an action, or on one or more **^° *""^ 
fngned issue or issues, and direct which of. the parties shall be 
plaintiff ot defendant on such trials In these cases, the court Suyingprc 
will order the proceedings against the sheriff to be stayed, until the sheri^&c^"' 
trial of the action, or feigned issue ; and, in the mean time, give 
such directions respecting the sale of the goods, and the application 
of the proceeds or value thereof, as shall appear to be just, accord- • 
iog to the circumstances of the case. In a late case, where the 
sheriff had seized goods under a ^fieri faciasj and afterwards re- 
ceived notice, before sale, of the landlord's claim for rent in arrear, 
^d afterwards of a Jiat of bankruptcy ; the court held, that the 
assignees were entitled to the goods, the landlord not having made 



* Stuigess V. Claude, I Dowl. Rep. 
505. per PaUevn, J. 

^ Anderson v. Calloway, 1 Cromp. & 
M. 188. 1 Dowl. Rep. 6Sd. S. C Cha- 
Ion p. Anderson, S Tyr. Rep. 837. and 
see Devereux v. John, I Dowl. Rep. 
548. 5 Leg. Obs. 4S1. S. C per 
Parke, 3. 

^ For the form of this affidavit, see 
Northoote v» Beauchamp, 1 Moore & S. 
158. S Bing. 66. & C. 

* Ford V. Baynton, 1 DowL Rep. 



357. 4 Leg. Obs. J 25. S. C. 

^ Badcock t^ Beauchamp, S Leg. Obs. 
66. B Bing. 86. S. C cited. Parker o. 
Booth, 1 Moore & S. 156. 8 Bing. 85. 
S. C. Northcote v. Beauchamp, 1 Moore 
& S. 158. 8 Bing. 86. S. C. Barker 
V, Dynes, 1 DowL Rep. 169. 8 Leg. 
Obs. 310. S. C Sk>wman tiu Back, 8 
Bam.& Ad. 103 ; and lor the form of 
the rule, see Fkrker v, Booth^ I Moore 
& S. 156. 8 Bing. 65. S. C. Append, 
to Chi^. XLL § 1, &c. 
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claimant does 
not appear. 



Sheriff** right 
to poundage. 



To costi. 



Rules and or- 
ders, &C. may be 
entered of r^ 
cord, and made 
evidence. 



a distress for his rent *. When an adverse elaim is set up to goods 
seized by the sheriff) and the latter applies to the court for reliefs 
under the above statute, and the advert party does not appear to 
support his claim, the court will bar his claim as to the sheriff, and 
make him pay the judgment creditor his costs of appearing on the 
sherifi*'s rule** : In other cases, the costs of the proceedings are de- 
clared to be in the discretion of the court. The sheriff^s right to 
poundage depends upon the event of the application, or 'suit ; and 
if that be determined in favour of the execution creditor, the sheriff 
will of course be entitled to his poundage, but .otherwise not <^: 
And as the sheriff, before the statute, was not entitled to the costs 
of applying to the court, for enlarging the time to make his return', 
so he is not entitled, under the statute, to the costs of the applica- 
tion '. But where a Jieri facias having issued, goods were seized 
under it, and, an adverse claim being set up, the sheriff applied for 
relief under the above act, and the execution creditor did not ap- 
pear to support his Jieri facias ; the court granted the costs of the 
adverse claimant's appearing to support his claim, to be paid by 
the execution creditor, but not those of the sheriffs : If the exe- 
cution creditor, however, aflerwards appear, and open the rule, the 
court will grant the sheriff the costs of his second appearance ^ 

To give effect to the provisions of the above statute, it is thereby 
further enacted, that " all rules, orders, matters, and decisions, to be 
" made and done in pursuance of that act, except only the ajfUavits 
** to be filed, may, together with the declaration in the cause, (if 
** any,) be entered of record ', with a note in the margin, expressing 
" the true date of such entry, to the end that die same may be 
*' evidence in future times, if required, and to secure and enforce 



* Gethin v. Wilks, 6 Leg. Obs. 237. 
per Tttuniofi, J. 

^ Bowdler v. Smith, I DowL Rep. 
417. 4 Leg. Obs. 187. & C Perkins 
v» Benton, S Tyr. Rep. 5L Towgood v. 
Morgan, id, 62. (a.) 

' Badcock v. Beauchamp, S Leg. Obs. 
66. 8 Biog. 86. S. C. cited. Parker v. 
Booth, 1 Moore & S. 166. 8 Biog. 85. 
S. C. Northcote (or Northcott) «• Beau- 
champ, 1 Moore & S. 158. 8 Biog. 86. 
S. C. Barker v. Dynes, 1 Dowl. Rep. 
169. 3 Leg. Obs. 310. S. C Bowdler 



V. Smith, 1 DowL Rep. 417. 4 Leg. 
Obs. 187. S. C. Field c. Cope, 2 Tyr. 
Rep. 458. 2 Cromp. & J. 480. ) Dowl. 
Rep. 567. S. C. Seaward o. Williams, 1 
Dowl. Rep. 528. 5 Leg. Obs. 427. S. C 
per Parke, J. Morland v, Cbitty, 1 DowL 
Rep. 520. 5 Leg. Obs. 428. S. C per 
. Parke, J. 

< AjOe, 189. 

« Bryant v. Ikey, 1 DowL Rep. 428. 
4 Leg. Obs. 284. S. C. per Pattemmt J. 

' Append, to Chap. XLI. $ 8, 9. 
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*' tke payment of costs directed by any such rule or arder ; and Force and efleet 

" every such rule or order, so entered, shall have the force and ° ™ * *' ** 

'* effect of a judgment, except only as to becoming a charge on any 

"lands, tenements, or hereditaments; and in case any costs Execution for 

'* sbaU not be paid wfthin fifteen days after notice of the taxation 

" and amount thereof given to the party ordered to pay the same, 

" his agent or attorney, execution may issue for the same, by Jieri 

** facias \ or capias ad satisfaciendum^^ adapted to the case, 

^' together with the costs of such entry, and of the execution, if by 

^* fieri facias; and such writ and writs may bear teste on the day Teste of writs. 

** of issuing the same, whether in term or vacation ; and the sheriff. Sheriffs' feet. 

" or -other officer, executing any sudi writ, shall be entitled to the 

" same fees, and no more, as upon any similar writ grounded upon 

" a judgment of the court." ^ 

* Append, to Chap. XLI. § 10. as to the sheriff's fees on an execution, 

^ 7<f. $ 1 1. see Tidd Prac. 9 Ed. 10S9. 

" Stat 1 & 2 W. IV. c 58. § 7 ; and 



CHAP. XLV, 



Of the Action of Ejectment. 

1 HE action of ejectment^ we have seen % is, in point of form, a What. 

personal action of trespass ; but, in effect, it is a mixed action, by 

which a lessee for years, when ousted of his possession, may recover 

his term, and damages. An ejectment being excepted out of the Excepted out of 

statute 5 & 4 W. IV. c. 27. § 36. »> may still be brought, for the ^^c^l?.* ^* 

recovery of the possession of lands, &c. : And as it is not affected Not affected bj 

by the uniformity of process act % it may be commenced, as before ""^o^'^y ^^ 

tr* T» process act. 

that act, either by original writ, in the Kmg's Bench or Common 

Pleas, or by bill in the King's Bench, or Exchequer of Pleas'*. 

* Jinte, II. And for the nature of Prac. 9 Ed. 1189, &c. 

the action of ejedment, when and for *> Ante, IS. 

«lttt Uiiogs it will lie, and for what not, * 2 W. IV. c 39. 

and by add agaiast whom it is brought, ' Ante, 62. 
*"d the prooee£ngs therein, see Tidd 
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Prooeedingi in, 
by landlord 
against tenant, 
on Stat. ] ] Geo. 
IV. and 1 W. 
IV. c. 70. § 86. 
when tenancy 
expires, or right 
of entry accrues, 
in or after 
HUary or 
TrmUif terms. 



This action, being founded on a right of entry, must be brought, 
by the statute %\ Jac. I. c. 16. § 1. within twenty years after the 
right of entry accrued*; or, in case of an adverse possession, it may 
be barred by that statute : And as it is an action relating to real 
property, it will be governed by the statute S & 4 W. IV. c. 27.**; 
by which it is enacted, that ^' after the 3 1st day o^ December 183d, 
" no person shall bring an action to recover any land, but within 
" twenty years next after the time at which the right to bring such 
action shall have first accrued, to some person through whom he 
claims ; or, if such right shall not have accrued to any person 
through whom he claims, then within twenty years next afler the 
'* time at which the right to bring such action shall have first ac- 
" crued to the person bringing the same." 

In this action, several important alterations have been made, 
during the present reign, which it may be proper to notice in 
this chapter, under the following heads: 1. The proceedings 
by landlord against tenant, when the tenancy expires, or right of 
entry accrues, in or after Hilary or Trinity terms : 2« The title 
and commencement of the declaration: 3. The service thereof: 
4. The certificate of the judge who tried the cause, for an imme- 
diate writ of possession : 5. The mode of suing it out : and lastly, 
the recognizance of bail in error. 

By the late act for the more effectual administration of justice, 
in England and Wales S reciting that whereas landlords, to whom 
a right of entry into or upon any lands or hereditaments may ac- 
crue, during or immediately after Hilary and Trinity terms re- 
spectively, were unable to prosecute ejectments against their 
tenants, so as to try the same at the assizes immediately ensuing, 
whereby much delay was occasioned in the recovery of the pos- 
session of lands and tenements, wrongfully withheld by tenants 
against their landlords ; it is enacted, that <* in all actions of eject- 
** ment thereafter to be brought, in any of his majesty's courts at 
*< Westminster^ by any landlord against his tenant, or against any 
person claiming through or under such tenant, for the recovery 
of any lands or hereditaments, where the tenancy shall expire, or 
" the right of entry into or upon such lands or hereditaments shall 
" accrue to such landlord, in or after Hilary or Trinity terms re- 

* Ante^ 19, 80. . crued, in different case% see the abore 

^ $ 2. And for the time when the statute, § d, &e. Jfd^y 81, &c. 
right shaU be deemed to have first ac- * 1 1 Geo. IV. & 1 W. IV. c. 70. § S6« 



(( 



<( 



OF THE ACTION OF EJECTMENT. 195 

** spectively, it sball be lawful for the lessor of the plaintiff in any Chap. XLV. 
" such action, at any time within ten days afler such tenancy shall 
" expire, or right of entry accrue as aforesaid, to serve a declara- Service of de- 
'* tion in ejectment^ entitled of the day next after the day of the ^^^^^' 
" demise in such declaration ", whether the same shall be in term 
" or in vacation, with a notice ^ thereunto subscribed, requiring 
" the tenant or tenants in possession to appear and plead thereto 
*^ within ten days, in the court in which such action may be brought ; 
" and proceedings shall be had on such declaration, asid rules to Proceedings 
" plead entered and given, in such and the same manner, as nearly „ivi^°rul« to 
" as may be, as if such declaration had been duly served before the P'^^* 
" preceding term : Provided always, that no judgment shall be signed Judgment 
" against the casual ejector, until default of appearance and plea e^tor. 
^ within such ten days ; and that at least six clear days* notice of Notice of triaL 
^ trial shall be given to the defendant, before the commission day 
^ of the assizes at which such ejectment is intended to be tried : 
*' Provided also, that any defendant in such action may, at any time Application by 
" before the trial thereof, apply to a judge of either of his majesty's iimc°to*plefML&c, 
'* superior courts at Westminster ^ by summons^ in the usual manner, 
'* for time to plead, or for staying or setting aside the proceedings, 
^ or for postponing the trial, until the next assizes ; and that it 
" shall be lawful for the judge, in his discretion, to make such order 
^ in the said cause, as t6 him shall seem expedient. " And that, " in Record, how 
" making up the record of the proceedings on any such declaration "^' 

'* in ejectment, it shall be lawful to entitle such declaration specially, 
** of the day next after the day of the demise therein, whether such 
'* day shall be in term or vacation ; and no judgment thereupon 
" shall be avoided or reversed, by reason only of such special 
« title." * 
This statute applies only to issuable terms ^ : and, under it, Construction of 

when a landlord's right of entry accrued on the day after the decisions "here- 
on. 

* Append, to Chap. XLV. § I . and 70. § S7. And for the mode of making 
see Append, to 1 Sup. to Tidd Frac. up the record on this statute^ see Ap- 
9 Ed. Part II. § 26. pend. to Chap. XLV. § 4. and Append. 

^ lit $ 27.; and for the form of an to 1 Sup. to Tidd Prac. 9 Ed. Part II. 

offidami of service of declaration and no- § 28. 

tice, on this statutet see Append, to Chap. * Doe v. Roe, 2 Cromp. & J. 123. 1 

XLV. $3. Dowl. Rep. 304. S. C. 

• SUL 11 Geo. IV. & 1 W. IV. c. 
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Title, and coin< 
mencement of 
declaration. 



Chap. XL V. essoin day of Trinity term, it was holden th^t he was not entitled 

to serve a declaration in ejectment as of that term*. And the 
statute does not, it seems, apply to cases where the ejectment is ' 
hrought in Middlesex, for the recovery of premises situate in that 
county; hut only where the cause is to he tried at the asazes^ 
It is no ground, however, for setting aside a verdict for the plain- 
tiff, that he did not give six clear days' notice of trial, as required 
hy the statute ; the defendant having appeared, and made his de- 
fence ' : and it is no defence at nisi prius, that the declaration was 
irregularly served ; as where it was served after the term, in a case 
not within the statute ^. 

The mode of entitling declarations, in general, is settled hy a late 
rule of all the courts®; by which it is ordered, that " every decla- 
ration shall be entitled in the proper court, and of the day of the 
month and year on which it is filed or delivered :" but it has been 
doubted, whether this part of the rule applies to declarations in 
ejectment*: It is therefore usual to insert the term^ at the head of 
the declaration in ejectment ; though there can be no objection to 
add thereto, the day of the month and year on which it is served. 
It was formerly usual for the declaration in ejechnent, by original 
to repeat the whole of the original writ : But^ by a late rule of all 
the courts v, " the rules heretofore made, in the courts of King's 
Bench ^ and Common Pleas ^ respectively, for avoiding long and 
unnecessary repetitions of the original writ in certain actions 
therein mentioned, shall be extended and applied, in the courts of 
King's Bench, Common Pleas, and Exchequer of Pleas, to all ffer^ 
sonal and mixed actions ; and, in none of such actions, shall the 
original writ be repeated in the declaration, but only the nature 
of the action stated in manner following: viz. *A, B. hmu 



Recital of 
original writ 
unnecessary. 



• Doe V. Roe, 1 Dowl. Rep. 79. 2 
Leg. Obs. 867. S. C. 

^ jyoe eU Norris v. Roe^ I DowL Rep. 
547. 5 Leg. Obs. 4S1. S. C. per 
Parke, J. 

° Doe d. Antrobus v. Jepiont S Barn. 
& Ad. 402. 

<* Doe (L Rankin v. Brindlej, 1 Nev. 
& M. 1. 4 Barn. & Ad. 84. & C 

• R. M. 8 W. IV. ng. 15. 9 Ring. 



447. And as to the mode of entitling de- 
clarations, before Stat 2 W. IV. c Sd, 
see Tidd Prac. 9 Sd. 425, 6. 

' Doe <L Haines t\ Roe, 2 Moore & 
S. 619. and vide afiie, 62. 

« R. H. 2 W. IV. w;j. 4 8 Bing. 
806. 

I" R. M. 1664. § 12. K. B. 

i R. M. 1654. § 16. C. P. 
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attached to answer C. D. in a plea of trespass^ or in a plea of tres^ Chap. XL V. 
pass and ejecimeniy * or as the case may be ; and any further state* 
ment shall not be allowed in costs." 

The declaration in ejectment must formerly have been de- Declaration may 
livered before the essoin day of the term, in which the notice was fi„JXy of teritu 
given to appear ; otherwise the plaintiff could not have had judg- 
ment till the next term ^ : And where the service of the declara- 
tion was before the essoin day, but the explanation of it to the 
tenant in possession did not take place till after, the court held 
that the lessor of the plaintiff was not entitled to judgment *^. 
But now, by a late rule of all the courts **, *' declarations in eject- 
metU may be served before the first day of any term ; and there- 
upon the plaintiff shall be entitled to judgment against the casual 
ejector, in like manner as upon declarations served before the es- 
soin^ or first general return day." 

When the tenant in possession, or his landlord, does not appear. Judgment and 
and enter into the consent rule to be made defendant instead of ^^nt^o"rland^ 
the casual ejector, and to confess lease, entry, and ouster, &p. lord, does not 
judgment may be signed against the casual ejector by default, on 
the expiration of the rule for judgment, and a writ of possession 
inunediately sued out and executed, in term or vacation ^ And, On nonsuit, for 
in the Common Pleas, when the plaintiff was nonsuited at the i^ase, &c in . 
assizes, or sittings afber term, on account of the tenant or land- ^* ^* 
lord's not appearing at the trial, and confessing lease, entry, and 
ouster, he was formerly allowed to sign judgment, and take out 
execution, immediately afler the trial ' : But, in the King's Bench, In K. B. 
he was not allowed to sign judgment against the casual ejector, 
until the day in bank, or first day of the ensuing terms. And, in On verdict for 
all the courts, where a verdict was given for the plaintiff in vaca- 
tion, he was obliged to wait till the ensuing term, before he could 
sign judgment, or take out execution. To remedy this inconve- By stat. li Geo. 
nience, and to make the practice uniform in all the courts, i^ is ^ <^q ^ 3^^ 
enacted by the stotute 1 1 Geo. IV. & 1 W. IV. c. 70. \ for the 
more effectual administration of justice in England and Wales^ 

* For the form of a declaration in Ad. 789. 7 Bing. 784. 1 Cromp. & J. 
fyctment by or^gmoA since the above 472. 

mle^ see Append, to Cbap. XLV. $ 1. * Tidd Prac 9 Ed. ISSi. 

^ Roe d. Bird v. Doe^ Barnes, 17S» S. ' Id. 1240. 

' Doe o. Roe. 1 Dowl. & R. 563. ^ Id. 1240, 41. 

* R. T. 1 W. IV. reg. 7. 2 Barn. & >» 5 38. 
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Judge*8 certifi- 
cate, for imme- 
diate writ of 
possession. 



Construction of 
this statute, and 
decisions 
thereon. 



that " in all cases of trials of ejectments at nisi pritts, when a ver- 
** diet shall be given for the plaintiff, or tne plaintiff shall be ncn- 
" suited for want of the defendant*s appearance to confess lease, 
** entry, or ouster, it shall be lawful for the judge before whom 
" the cause shall be tried, to certify * his opinion, on the back of 
" the record ^, that a' writ of possession ought to issue imme- 
" diately ; and upon such certificate, a writ of possession ^ may 
" be issued forthwith ; and the costs may be taxed, and judgment 
" signed and executed afterwards, at the usual time, as if no such 
" writ had issued : Provided always, that such writ, instead of 
" reciting a recovery by judgment, in the form now in use, shall 
" recite shortly, that the cause came on for trial at nisi prius, at 
*' such a time and place, and before such a judge, (naming the time, 
" place, and judge,) and that thereupon the said judge certified his 
" opinion that a writ of possession ought to issue immediately."^ 

The provisions of this act, relating to the issuing of a writ of 
habere facias possessionem, are not afifected by the statute 1 W.IV. 
c. 7.^ And it has been holden, that the judge has no discretion 
under it, as to the time at which the lessor of the plaintiff shall 
have possession; but must either grant a certificate to enable 
him to get immediate possession, or let the case take its regular 
course ® : and if the judge should think that some time ought to 
be allowed to the defendant, he will grant a certificate for imme- 
diate possession ; the lessor of the plaintiff undertaking not to 
enforce it for a certain time ^ If a lessor of the plaintiff be 
nonsuited, for want of the defendant's confessing lease, entry, and 
ouster, the judge will not grant a certificate, under the above sta- 
tute, to give the lessor of the plaintiff immediate possession, 
unless an affidavit, stating the circumstances of the case, be laid 
before him s. And where it was intimated at the trial, by the de- 



" Append, to Chap. XLV. 5 6. 
^ For the entry of the certificate oa 
record, see it/. § 7. 

* Append, to 1 Sup. to Tidd Prac, 9 
£d. Part II. § SO. And for forms of 
writs of Jien fadat, and ceqrias ad tatit- 

' faciendum, for damages and costs, after 
verdict for the plaintiff in ^ectmerU, see 
id, $ SI. 2. 

* AnU, 178. 



* Doe d, Williamson r. Dawson, 4 
Car. & P. 589. per TautOon, J. Doe d. 
Packer v. Hilliard, 5 Car. &V.\9St.per 
Park, J. 

* Doe d. Packer v. Hifliard, 5 Cir. & 
P. ISS. per Park, J. 

* Per LiUledak,J. 4 Car. & P.689. 
and for the form of this qfidcarit. 
Append, to Chap. XLV. 5 6. 
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fendant's counsel, that he should move in the next term for a new Chap. XL V. 

trial, on the ground of certain evidence having been admitted 

which was not receivable in point of law, the judge who tried the 

cause said that, under these circumstances, he should refuse to 

certify*. 

On suing out the writ of habere facias possessionem^ a prdecipe Fnecipe for 
was formerly required in the King's Bench **, but not in the Com- fMummmi 
mon Pleas ^ : And now, by a late rule of all the courts- ^, a writ of necessaxy. 
habere facias possessionem may be sued out, without lodging a prce- 
cipe with the officer of the court. This writ was formerly signed, Writ need not 
in the King's Bench, by the signer of the writs ; and in the Com- "^^ 
mon Fleas, by the prothonotaries : But, by a late rule of all 
the courts *, ** it shall not be necessary that any writ of execution 
shall be signed ; but no such writ shall be sealed, till the judg- 
ment paper, postea^ or inquisition, has been seen by the proper 
officer." 

In the King's Bench, the practice formerly was, for the Recognizance 

1 • ^'o* • 1-* I. '1 a. ^ • ^ • of bail in error, 

plaintiff m error, or his bail, to enter into a recogmzance, in |q ^y^ ,^,^^ 

dioMe the improved rent, or yearly value of the premises, and 
nngU amount of the costs '. In the Common Pleas, the clerk of 
the errors governed himself, in fixing the penalty of the recog- 
nizance, by the amount of the rent of the premises, and took the 
recognisance in two years* rent or profits, and double costs ^ : and 
where the plaintiff in error entered into the recognizance, it was 
not necessary for him, in that court, to give the defendant in error 
notice thereof^ ; nor could he be examined, in the King's Bench, as 
to his sufficiency * : though, when bail in error was put in, notice 
thereof must have been given, and they might have been exa- 
mined, as in other cases. In the Exchequer, the bail must for- 
merly have justified in double the improved annual rent, or value 

* Doe</. Cook V. Barrett, 1 Lag. Obi. East, 298. and aee Doe v. Roaches Caa. 
351. /wr Gamvf, B. temp. Hardw. 374. 

^ Imp. K. B. 1 Ed. 596. ■ Doe d. Webb v, Goundiy, 7 Taunt. 

* 2 SeL Pr. 2 Ed. 100. 121. Imp. 428. 1 Moore, 119, 20. S. C. and aee 
C P. 7 Ed. 631 . Doe d. Fenwick v. Pearson, Barnes, 103. 

•» R. H. 2 W. IV. reg. 1. § 76. 8 accord. 
Btng. 299. ^ Doe d. Webb o. Goundry, 7 TaunU 

* R. H. 2 W. IV. reg. 1. § 76. 8 427. 1 Moore, 119. S. C. 

Bing. 299. ' Keene d. Ld. Byron t;. Deardon, 8 

' Keene d. Ld. Byron v. Deardon, 8 East, 290. 
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Chap. XLV- of the premiBes recovered • : But, by a late rule of all the courts ^ 

<< in ejectment, the recognizance of bail in error shall be taken in 
<^ double the yearly value, and double the costs." 

■ R. E. 83 Geo. II. in Scac. Man. * R. H. 8 W. IV. reg. 1. § 87. 8 

Ex. Append. 2 1 7. Bing. 291 . 



CHAP. XLVL 



Prohibition, 
whau 



Of the Proceedings in Prohibition; and on Writs 

qf Mandamus. 

How treated oil In the present chapter, it is intended to treat of the proceedings 

in prohibitianf and on writs of mandamus^ as they existed before, 
and are affected by the statute 1 W. IV. c. £1. A prohibition is 
defined to be a writ issuing properly only out of the court of 
King's Bench, being the king's prerogative writ ; but, for the fur- 
therance of justice, it may now also be had, in some cases, out of 
the' court of Chancery*, Common Pleas % or Exchequer^; di- 
rected to a judge, and parties of a suit, in any inferior court, com- 
manding them to cease from the prosecution thereof upon a sug- 
gestion, that either the cause originally, or some collateral matter 
arising therein, does not belong to that jurisdiction, but to the cog- 
nizance of sofne other court \ 

The mode of proceeding on this writ, previously to the statute 
1 W. IV. c. 21. was as follows : The party aggrieved in the court 
below, applied to the superior court, setting forth, in a mggetticn 
upon record, the natmre and cause of his complaint, in being drawn 
ad aliud examen, by a jurisdiction or manner of process disallowed 



Proceeding! in, 
previously to 
sUt 1 W. IV. 
c21. 



• Anon. 1 P. Wmt. 476. 
^ Hutton*s case^ Hob. 15. 

* Lien V, Seymore, Palm. 525. 



' S Chlu Blac. Com. 112. and see 
F. N. B. 39. 
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by the laws of the kingdom ; upon which, if the matter aUeged Ch. XLVI. 
appeared to the court to be sufficient, the writ of prohibition im- 
mediately issued; commanding the judge not to hold, and the 
party not to prosecute, the plea. But sometimes the point might 
be too nice and doubtful to be decided merely upon a motion : and 
then, for the more solemn determination of a question, the party 
applying for the writ was directed by the court to declare 
in prohibition ; that is, to prosecute an action, by filing a decla-> 
ration against the other, upon a supposition or fiction, which was 
not traversable % that he had proceeded in the suit below, not- 
withstanding the writ of prohibition: and if, upon demurrer and • 
argument, the court were finally of opinion, that the matter sug-* 
gested was a good and sufficient ground of prohibition in point of 
law, then judgment, with nominal damages, was given for the 
party complaining, and the defendant, and also the inferior court, 
were prohibited firom proceeding any further. On the other hand, 
if the superior thought it no competent ground for restraining the 
inferior jurisdiction, then judgment was given against him who ap- 
plied for the prohibition in the court above, and a writ of con" 
sulUUion was awarded, so called, because, upon deliberation and 
consultation had, the judges found the prohibition to be ill founded, 
and therefore, by that writ, they returned the cause to its original 
jurisdiction, to be there determined, in the inferior court **• 
And, even in ordinary cases, the writ of prohibition was not ab- 
solutely final and conclusive : for though the ground were a 
proper one in point of law, for granting the prohibition, yet if the 
fact that gave rise to it were aflerwards falsified, the cause was 
remanded to the prior jurisdiction. If^ for instance, a custom were 
pleaded in the spiritual court, a prohibition was granted^ because 
that court had no authority to try it : but, if the fact of such a 
custom were brought to a competent trial, and there foimd false, 
a writ of consultation would have been granted. For this purpose, 
the party prohibited might have appeared to the prohibition, and 
taken a declaration, (which must always have pursued the sug- 



* Sutford V. Neale, 1 Sir. 462. Seed Chapel, Hob. 67. Com. Dig, tit. Pka- 

V. Wolfenden, Barnes, liS. der, H. 2 Cromp. 2 £d. 270, &c 2 

i» S Chit. Blac. Com. 1 IS, 14. and tee SeL Pr. 1 Bd. 424^ &c Lee Pr. Diet. 

Parish of Aston v, Caatle Birmi4ge iiUJPnMbUunu 
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Ch. XLVI. 



Filing sug- 
gestion, and 
proceedings 
thereon. 



When grantable 
or not, after sen- 



Motion for. 



Affidavit of 
truth of sugges- 
tion, when form- 
erly necessary, 
and when not. 



gestion,) and SO pleaded to issue upoD it; denying the contempt, 
and traversing the custom upon which the prohibition was ground- 
ed ; and if that issue were found for the defendant, he then had a 
writ of consultation *• 

Hence it appears, that when a prohibition was moved for, the 
method was, for the party to file a suggestion in court, stating the 
proceedings which had been had in the court below, and then sug- 
gesting the reason why he prayed the prohibition ; and upon this 
the co^t granted a rule to shew cause, why a prohibition should 
not issue ; and if, upon shewing cause, it appeared to the court, 
that the surmise was not true, or not clearly sufficient to ground 
the prohibition upon, they would deny it ; otherwise they would 
make Uie rule absolute for a prohibition, or, if the matter were 
doubtful, they would order the party to declare \ 

It is clearly agreed, that in all cases where it appeared, upon the 
face of the proceedings, that the inferior court had not jurisdic- 
tion, a prohibition might have been awarded, and was grantable as 
well after as before sentence ; for the king's superior court had a 
superintendency over all inferior jurisdictions, and were to take 
care that they kept within their due bounds ^ : but where the court 
had a natural jurisdiction of the thing, but was restrained by some 
statute, as by the 23 Hen. VIII. c. 9. for not citing out of the 
diocese, there the party must have come before sentence ; for after 
pleading, and admitting the jurisdiction of the court below, it 
would have been hard and inconvenient to grant a prohibition. 

On moving for a prohibition, the court seldom awarded it in the 
first instance ^ ; but generally granted a rule nisi, or that the ad- 
verse party might shew cause why it should not be granted : and, 
upon shewing cause, the court might have discharged the rule, 
without putting the parties to join issue or demur \ Where the 
matter suggested for a prohibition appeared upon the face of the 
proceedings, the court would not formerly have insisted upon an 
affidavit of the truth of the suggestion^; though an affidavit 
must have been filed, that the copy of the proceedings stated in 



* 8 ChiL Blae. Com. 114. 

^ Parish of Aston v. Castle Birmidge 
Chapel, Hob. 67. 

• ' Bac. Abr. tit. ProhiHtkm^ H. and 
see Com. Dig. tit. FtokibUiinh H« 1. 



Buggin V, Bennett, 4 Bur. S0S7. 
Crompw Pr. 2 Ed. 272. 

^ Cromp. Pr. 285. 

* Webb o. Dyer, 1 Sid. 16S. 

f Godfrey v. LleweUin, 2 Salk. 549. 
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the suggestion was a true copy * : But where the prohibition was Ch. XLVI. 
moved for upon any ground not appearing on the face of the pro- 
ceedings, it must either have been pleaded below, or verified by 
affidavit K And, on moving for a prohibition to the spiritual court, 
for refusing a plea, there must have been an affidavit of the truth 
of the facts contained in the plea ; for otherwise any one might 
have come, and suggested a false fact, and so ousted the spiritual 
court of their jurisdiction ^. A prohibition was not grantable on Not grantable 
the last day of term ; but a rule might have been obtained on mo- ^^^ ^ ° 
tion, to stay proceedings till the ensuing term ^ : And when the When plaintiff 
court inclined to grant the motion for a prohibition, the defendant ^^^ ^^^n, or 
had a sort of right to insist that the plaintiff should declare ; but 
where the court inclined against the motion, the plaintiff had no 
such right to insist upon declaring : for since the defendant was 
liable to costs, he could not be compelled to defend the suit * ; 
wherefore, in such a case, there might have been judgment by de- 
fault, and the court been obliged to prohibit, even against their own 
opinion; and there could be no injury to the plaintiff by dis- 
charging the rule, as he might apply to another courts And 
where the party was ordered to declare in prohibition, it was not 
necessary for him to take out the writ ; but serving the other side 
with the rule was deemed sufficients. 

The declaration in prohibition was founded upon an attachment Declantion. 
for a contempt, and therefore, it was a qui tarn declaration ; for it 
supposed a contempt to the king, in proceeding after the writ de- 
livered ^ : but the contempt was but form, and the jury need not 
have given any verdict about it'. To a declaration in prohibi- Plea or d»- 

tion, the defendant might have pleaded, or demurred; and as ""'"'• 

Issue and friaL 
the defendant therein was considered as an actor, the isitte 

might have been made up and entered by him, as well as the plain- 

* EaglesfieU v. Anderson, Barnes, ' Rex v. Bishop of Ely, 1 Blac. Rep. 

407. 81. 

^ Id. ifr. and see Anon. 9 Salk. 661s > 2 Cromp. 2 Ed. 286. 

Buggin o. Bennett, 4 Bur. 2089, 40. ^ Langdale's case, 12 Co. 61. and see 



^ Burdett v. Newell, 2 Ld. Raym. Ede v. Jackson, Fort. 846. Com. Dig. 

1211. au Prohafition, C. 

* Anon. Latch, 7. 2 Cromp. fr. 2 * Statford v. Neale, 1 Str. 482. Seed 
Ed. 284. V, Wolfenden, Barnes, 148. and see 2 

* Gegge o. Jones, 2 Str. 1149* Rep. C. L. Con. 12 
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tiff*; and, for a similar reason, he might have made up the record^ 
and proceeded to trial, without any laches or default in the plaintiff, 
or applying to the court for a trial by proviso ^. 

The judgment for the pkdntiff was, qtwd stet prohibitio ; and for 
the defendant, quad eat consuHatio: And where an issue was 
joined on a declaration in prohibition, if the jury found a verdict 
for the plaintiff, yet they gave no more than one shilling damages, 
for it was in the nature of an issue to inform the conscience of the 
court ^: But afler the plaintiff had judgment quod stet prohibition 
he might have brought his action upon the case, and recovered the 
damages he had sustained ^, No costs were recoverable in pro- 
hibition, at common law *: But, by the statute 8 & 9 W. III. c. 11, 
§ 3, it is enacted, that '^ in all suits upon prohibitions, the plaintiff 
*' obtaining judgment, or any award of execution, afler plea pleaded, 
" or demurrer joined therein, shall likewise recover his costs of 
suit ; and if the plaintiff shall become nonsuit, or suffer a dis- 
continuance, or a verdict shall pass against him, the defendant 
" shall recover his costs, and have execution for the same by capias 
** ad satisfaciendum^ fieri facias, or elegit;"^ with a proviso*, that 
'* nothing therein contained shall be construed to alter the laws in 
*' being as to executors or administrators, in such cases where 
*' they were not then liable to the payment of costs of suit." Upon 
this statute, it has been holden, that the plaintiff succeeding after 
plea pleaded, or demurrer joined, ought to have his costs from the 
time of the suggestion, or first motion for a prohibition, and all 
costs incident and subsequent thereto ^• 

Having thus stated the proceedings in prohibitum, as they ex- 
isted before the statute 1 W. IV. c. 21. and which, so &r as they 
are not varied or altered thereby, are still in force, it remains to 
be shewn, in what manner they are affected by the provisions of 
that act. By this statute, reciting that whereas the filing a sug- 



it 



i< 



■ Tidd Prac 9 Ed. 734. 
^ Id. 760. 

* Carter v. Leeds, M. 2 Geo. IL 
A 2 Cromp. 2 Ed. 287. 

* Anon. Comb. 20. Free v. Burgoyne^ 
6 Bam. & C. 638. 9 Dovl. & R. 601. 

s.a 

' § 5. and see Bellev v. Aylmer, I 



Str. 188. Scammeli v. Wilkinaon, 8 
East, 202. 
< Wills t>. Turner, Cas. Pr. C. P. IL 

1 Str. 82. S. C. Haugfaton in Starkie^ 

2 Str. 1062. And see further, u to 
costs in prohSbitum, and dedsioos on 
Stat 8 & 9 W. UI. c. 11, Tidd Prac 
9 Ed. 9i6i 9. 
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gestion of record, on application for a writ of prohibition, is pro- Ch. XLVI. 
dttctiTe of unnecessary expence ; and the allegation of contempt 
in a declaraiion in prohibition, filed before writ issued, is an un- 
necessary form ; and it is expedient to make some better provision 
for payment of costSf in cases of prohibition ; it is enacted, that Not necesnry 
" it shall not be necessary to file a suggestion, on any application ^on^ o^appl^iig 
" for a writ of prohibition ; but such application may be made on ^<?''.^^ ^^ pi'o- 
" affidavits only : and in case the party applying shall be directed Q,ay be'made on 
" to declare in prohibition before writ issued, such declaration «ffi^^*» only. 
" shall be expressed to be on behalf of such party only, and not, ^^^^ ^^^^ 
" as heretofore, on the behalf of the party and of his majesty ; and P^y » directed 
« shall contain and set forth, in a concise manner, so much only of 
" the proceeding in the court below, as may be necessary to shew 
" the ground of the application, without alleging the delivery of a 
" writ, or any contempt ; and shall conclude, by praying that a 
" writ of prohibition may issue : to which declaration the party Defendant may 
" defendant may demur, or plead such matters, by way of traverse todectratk)n! 
" or otherwise, as may be proper to shew that a writ ought not to 
'' issue, and conclude by praying that such writ may not issue ; and Judgment 
** judgment shall be given, that the writ of prohibition do or do 
" not issue, as justice may require : And the party in whose favour Cosu. 
" judgment shall be given, whether on nonsuit, verdict, demurrer, 
" or otherwise, shall be entitled to the costs attending the ap- 
" plication, and subsequent proceedings, and have judgment to 
" recover the same ; and in case a verdict shall be given for the Damages, 
" party plaintiff in such declaration, it shall be lawful for the jury 
" to assess damages, for which judgment shall also be given; but 
** such assessment shall not be necessary, to entitle the plaintiff to 
<( costs." On this statute, it has been holden, that where a rule is 
made absolute for issuing a prohibition before plea, the costs of 
the rule cannot be granted to the successful party ; the statute 
only applying to cases where there have been pleadings in pro- 
hibition ^ 

On a prohibition being granted to the ecclesiastical court, in a Provisions at 
suit for tithes, it was enacted by the statute 2 & 3 Edw. VI. c. 13. »» ^^f i^^^' 
that " in case the suggestion were not proved true by two prohibition to 

t n> • ' 1 1 • 1 1 ecclesiastical 

" honest and sufficient witnesses at the least, m the court where court, in suit for 

Uthes. 

* Rex V. Kealtng, 1 DowL Rep. 440. and see Tidd JVtic. 9 Ed. 948. 
4 Leg. Obs. 253. S. C. per Patteson, J. ^ § 14. 
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Construction of 
2 & S Edw. VI. 
c IS. 



Ch. XL VI. " the prohibition was granted, within six months next after it was 
" so granted and awarded, then the party who was hindered of his 
" suit in the ecclesiastical court by such prohibition, should, upon 
" his request and suit, without delay, have a consultation granted in 

the same case, in the court where the prohibition was granted ; 

and should also recover double costs and damages, against the 
" party that pursued the prohibition, to be assigned or assessed 
" by the court where the consultation was granted." 

The provision of the above act, which requires that a suggestion 

for a prohibition, in a suit for tithes, should be proved before a 

judge, within six months, by two witnesses, received a very lax 

construction : Persons, whose testimony could not be admitted at 

the trial, were deemed competent for this purpose ; testimony 

founded upon hearsay was deemed sufficient ; send proof of one part 

of the suggestion by one witness, and of another part by another 

witness, was considered as proof by two witnesses, within the 

So much thereof meaning of the statute *< And as all the facts necessary to entitle 

prohSuSn^'rc- *^® plaintiff to his writ, will in future be verified by the affidavits 

pealed. made in support of the motion in the first instance, it was enacted 

by the statute 1 W. IV. c 21, § 2, that " so much of the act 
'' passed in the second and third years of the reign of King Edward 

the Sixth, intituled ' An act for payment of tithes,^ as relates to 

prohibition, shall be, and the same is thereby repealed." 



(( 



(I 



Mandamuty The writ of mandamiLSf which is the proper remedy for com- 

and how ov.^ Polling obedience to acts of parliament and the king's charters, 
forced at com- and for preventing disorders from failure of justice, could in 

former times only be enforced, if the return were good in law, by 
Proceedings ox^ an action on the case for a false return K This proceeding, 
& 8^ "°' amongst others, being found, in the case of corporate offices, very 

dilatory and expensive, whereby great mischiefs had ensued, and 
more were likely to ensue, if not timely prevented S an act of par- 
liament was passed in the reign of Queen Anne ^, for rendering the 
proceedings upon writs of mandamus more speedy and efiectual, 
and for the more easy trying and determining the rights of offices 



* S Rep. C. L. Com. 12. And for 
decisions on this statute, see Tidd Prac. 
9 Ed. 948. 



■> 2 Rep. C. L. Com. 11. 

' See preamble to stat. 9 Ann. c. SO. 

d SUt. 9 Ann. c. 20. 
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and franchises in corporations and boroughs ; whereby, after re- Ch. XLVI. 
citing that whereas divers persons had iUegally intruded themselves 
into, and had taken upon themselves to execute the offices of 
mayors, bailifTs, portreeves, and other officers, within cities, towns cor- 
porate, boroughs and places, within that part of Great Britain 
called England and Wales ; and where such offices were annual 
offices, it had been found very difficult, if not impracticable, by 
the laws then in being, to bring to a trial and determination the 
right of such persons to the said offices, within the compass of the 
year ; and where such offices were not annual offices, it had been 
found difficult to try and determine the right of such persons to 
such offices, before they had done divers acts in the said offices, 
prejudicial to the peace, order and good government within such 
cities, &c., wherein they had respectively acted ; and that divers 
persons, who had a right to such offices, or to be burgesses or 
freemen of such cities, &c. had either been illegally turned out of 
the same, or had been refused to be admitted thereto, having in 
many of the said cases no other remedy to procure themselves to 
be respectively admitted or restored to their said offices or 
franchises of being burgesses or freemen, than by writs o£ man* 
damus ; it was enacted, that " where any writ of mandamus shall Return to be 
'* issue out of the court of Queen's Bench, &c. in any of the cases ^^ J ^ "* 
" aforesaid, such person or persons, who by the laws of this realm 
*< are required to make a return to such writ of mandamuSf shall 
" make his or their return to the first writ of mandamus" * 

And it is thereby further enacted, that " as often as, in any of the Prosecutor may 
" cases aforesaid, any writ of mandamus shall issue out of any of L^Q,akia^ 
" the said courts, and a return shall be made thereunto, it shall return reply, &e. 
*' and may be lawful to and for the person or persons suing or 
" prosecuting such writ ofmandamus^ to plead to, or traverse all 
" or any the material facts contained within the said return ; to 
*' which the person or persons making such return shall reply, 
" take issue, or demur ; and such further proceedings, and in such Further pro- 
** manner, shall be had therein, for the determination thereof, as ^^ ti^judfi^^" 
" might have been had, if the person or persons suing such writ had mept, and exe- 
" brought his or their action on the case for a false return : And gecutor. 
" if any issue shall be joined on such proceedings, the person or 
*' persons suing such writ shall ai^d may try the same, in such 

■ Sut 9 Ann. c. 20. % 1. . 
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coits. 



Peremptory 
writ. 



Judgment for 
party making 
return. 



Persons against 
whom damages 
shall be recover- 
ed, not liable to 
be sued in other 
actions. 

Court may al- 
low convenient 
time to return 
mandamuM, or 
to plead, or re- 
ply, &c 



Statutes of jeo- 
fails extended to 
writs of mandoF- 
mta, &C. 



place as an issue joined in such action on the case should or 
might have been tried ; and in case a verdict shall be found for 
the person or persons suing such writ, or judgment given for 
him or them upon a demurrer, or by nil dicitf or for want of re« 
plication, or other pleading, he or they shall recover his or their 
damages and costs \ in such manner as he or they might have 
done in such action on the case as aforesaid ; such costs and 
damages to be levied by capias ad saiisfaciendumf ^erifadas^ or 
elegit; and a peremptory writ of mandamus shall be granted 
without delay, for him or them for whom judgment shall be given, 
as might have been if such return had been adjudged insufficient : 
And in case judgment shall be given for the person or persons 
making such return to such writ, he or they shall recover his or 
their costs of suit, to be levied in manner aforesaid.'* ^ 
'* Provided always, that if any damages shall be recovered, by 
virtue of this act, against any such person or persons making such 
return to such writ as aforesaid, he or they shall not be liable to 
be sued in any other action or suit for the making such return." ' 
And it is thereby further enacted and declared, that " it shall 
and may be lawful to and for the said courts respectively, to 
allow to such person or persons respectively, to whom any writ 
of maniiamu^ shall be directed, or to the person or persons who 
shall sue or prosecute the same, such convenient time respective- 
ly, to make a return, plead, reply, rejoin, or demur, as to the 
said courts respectively shall seem just and reasonable/* ^ And 
that " an act made in the fourth year of her majesty's reign, intituled 
An act for the amendment of the law, and the better advancement 
of justice % and all the statutes of jeo&ils, shall be extended to all 
writs ofmandamuSf and proceedings thereon, for any the matters 
in this act mentioned." ' On the foregoing statute it has been 
determined, that the prosecutor of a mandamus^ to which a return 
has been made, having moved for a concilium^ and the court having, 
upon argument, adjudged that the return is sufficient in point of 

* As a pluntifl^ at common law, might 826.; and see Imp^ MamUtmvt, 160. 
have recovered damages in an action upon 
the case for a false return to a manda- 
mus, he is now entitled to costs, when he 
succeeds in such action, by the statute of 
Gltmcateri and when he fiula therein, 
the defendant has a right to costs, under 
the i Jac, I. c S. HuL CcHt, 2 Bd. 



Tidd Frac, 9 Bd. 949. 
b Sut. 9 Ann. c. 20. § 2. 
' Id. § 3. 
<« Jd. § 6. • 
* Stat. 4 Ann. c. 16. 
f SUU 9 Ann. c« 20. $ 2. 
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law, cannot afterwards traverse the facts contained in the return': Ch. XLVI. 
and it has been made a question, whether, after an issue in fact 
found in favour of the party making the return, the prosecutor can 
question its legality *. 

The provisions contained in the statute 9 Ann. c. 20. relating ProTuions of 
to the writs of mandamus therein mentioned, having been found gxtei^cd t *^*U^* 
usefiil and convenient, the same were extended to the proceeding other wriu of 
on other such writs, by the statute 1 W, IV. c. 21. § 3.; by which JJ^t. i w/'iv. 
it is enacted, that " the several enactments contained in the said «• **• § 8. 
" statute, relating to the return to writs of mandamus^ and the pro- 
" ceedlngs on such returns, and to the recovery of damages and 
** costs, shall be, and the same are thereby extended, and made 
" applicable to aU other writs of mandamus, and the proceedings 
" thereon, except so far only as the same may be varied or altered 
" by that act." 

And, by another clause of the same statute \ reciting that whereas For protection 

writs of mandamus, other than such as relate to the offices and <>^ <>f cen, &c. 

not interested, 

franchises mentioned in or provided for by the said act made in or merely niinis- 
the ninth year of the reign of Queen Anne ^, are sometimes issued 
to officers and other persons, commanding them to admit to offices, 
or do or perform other matters, in respect whereof the persons to 
whom such writs are directed claim no right or interest, or whose 
functions are merely ministerial, in relation to such offices or mat- 
ters ; and it may be proper that such officers and persons should, 
in certain cases, be protected against the payment' of damages or 
costs, to which they may otherwise become liable; it is enacted, Rules and orden 

that « it shall be lawful for the court to which application may be *** *** """^^ . 

* * •' on persons in- 

** made for any writ of mandamus, (other thail such as relate to terested, to shew 
** the said offices and franchises mentioned in or provided by the 
'* said act made in the reign of Queen Anne,) if such court shall see 
'* fit so to do, to make rules and orders, calling, not only upon the 
person to whom such writ may be required to issue, but also all 
and every other person having or claiming any right or interest 
in or to the matter of such writ, to shew cause against the 
issuing of such writ, and payment of costs of the application ; 
and upon the appearance of such other person, in compliance 
** with such rules, or in default of appearance after service thereof, 
** to exercise all such powers and authorities, and make all such 

* Rex 9. Mayor, &e. of London, S » Stat. 1 W. IV. c. 21. § 4. 

Bun. & Ad. 255. 276. * Stat. 9 Ann. c. 20. ^nt$,206: 
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It 



« 



Ch. XLVI. *' rules and orders applicable to the case, as are or may be given 
** or mentioned by or in any act passed or to be passed during 
" this present session of parliament, for giving relief against 
^* adverse claims,, made upon persons having no interest in the 
*' subject of such claims *. Provided always, that the return to be 
'* made to any such writ, and issues joined, in fact or in law, upon 
*' any traverse thereof, or upon any demurrer, shall be made and 
"joined by and in the name of the person to whom such writ 
" shall be directed ; but nevertheless the same shall and may, if 
'< the court shall think fit so to direct, be expressed to be made 
" and joined on the behalf of such other person as may be men- 
tioned in such rules ; and in that case, such other person shall 
be permitted to frame the return, and to conduct the subsequent 
Judgment, for or ** proceedings, at his own expence ; and in such case, if any 
be given. ° ** judgment shall be given for or against the party suing such writ, 

" such judgment shall be given against or for the person or persons 
Remedy thereon. " on whose behalf the return shall be expressed to be made, and 

" who shall have the like remedy for the recovery of costs, and 
'' enforcing the judgment, as the person to whom the writ shall 
" have been directed, might and would otherwise have had." 

And " in case the return to any such writ shall, in pursuance of 

" the authority given by that act, be expressed to be made on 

tion, or removal «« behalf of any other person as aforesaid, the further proceedings 

*' on such writ shall not abate or be discontinued, by the death or 
" resignation, or removal from oflSce, of the person having made 
<* such return ; but the same shall and may be continued and 
** carried on in the name of such person ; and if a peremptory writ 
" shall be awarded ^ the same shall and may be directed to any 
*' successor in ofBce, or right, to such person."^ 
Costs on appli- On moving for a writ of mandamus, a rule is either granted or 
damns, and of ' refused in the ,first instance ; and, if a rule to shew cause be 



Proceedings not 
to abate by 
death, resigna- 



* The act here intended to be referred 
to, is the 1 & 2 W. IV. c. 58, to enable 
courts of law to give relief against ad- 
verse claims, made upon persons having 
no interest in the subject of such claims: 
But this act not having passed during 
the then present session of parliament, a 
clause was inserted therein, (§ 8.) that 
** ujion any such application as is in the 



•' said act of 1 W. IV. c. 81. and theiv- 
** in before mentioned, it shall be lawful 
** for the court to exercise all such powers 
" and authorities, and make all such rules 
** and orders, applicable to the case^ as 
** are given or mentioned by or in the 
" said act of 1 & « W, IV. c 68." 
«» Sut. I W. IV. c 81. § a. 
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granted, it is either made absolute or discharged: In the latter writ, if issued 

case, the court will discharge it, with or without costs, according to JJ^ in°^^cretiMi 

circumstances *. But no general provision was made for the costs of court. 

of the writ, if the same was issued and obeyed : To remedy which, 

and for making some further provision for the payment of costs on 

applications for mandamus^ it is enacted by the statute 1 W. IV. c. 

21 \ that " in all cases of application for any writ o£ mandamus 

'* whatsoever, the costs of such application, whether the writ shall 

" be granted or refused, and also the costs of the writ, if the same 

" shall be issued and obeyed, shall be in the discretion of the 

" court ; and the court is thereby authorized to order and direct by 

" whom, and to whom, the same shall be paid. This provision, 

*' however, did not apply to cases, where the application for a man- 

" damns had been made before the act came in force."^ 

* Bex 9. Bankes, S fiur. 145S. Rex ^ $ 6. 

V. Bishop of Chester, 1 Dumf. & £. S90. " Rex v. Inhabitants of Wix, 2 Bam. 

and see HuL Costs, 1 £cL SSI. Tidd & Ad. 197. and see Rex o. Hungerford 

Prac 9 Ed. 949. Market Company, id. 204. (a.) 
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PART I. 



ACT 

Far the more speedy Judgment and Executian in 
Actions brought in His Majesty* s Courts qfLaw 
at Westminster, and in the Court of Common 
Pleas of the County Palatine of Lancaster ; and 
for amending the Law as to Judgment on a 
Cognovit actionem^ in Cases of Bankruptcy. 

(1 W. IV. c. 70 

[11th Mabch, 1831.] 

Whsreas the judgment and execution, in actions brought in his Preamble, 
majesty's courts of law at Wesimnster^ are often delayed, by reason 
of the interval between the terms : Now, for the prevention of 
such delay, be it enacted by the King's most excellent Majesty, by 
and with the advice and consent of the lords spiritual and tem- 
poral, and commons, in this present parliament assembled, and by 
the authority of the same, that any writ of inquiry of damages, to Wriu of in- 
be issued in or by either of the said courts, by whatever form of ^^^ JrturnaWe 
process the action may have been commenced, may be made re- on any day to 
tumable, and be returned, on any day certain, in term or vacation, therein. 
to be named in such writ^ and such writ shall be as valid and ef- Anie, isi, 2. 
fectual, as if the same had been retiumable according to the course 
of the common law ; and tl^ereupon, at the return thereof, a rule Proceedings to 
for judgment may be given, costs taxed, final judgment signed, and turn*thtteof? ^^ 
execution issued forthwith, unless the sheriff, or other officer be- jmet 1S2. 
fore whom the same may be executed, shall certify, under his 
hand, upon such writ, that judgment ought not to be signed, until 
the defendant shall have had an opportunity to apply to the ' court, 
to set aside the execution of sudi writ, or one of the judges of 
the said courts shall think fit to order the judgment to be stayed. 
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until a day to be named in such order : Provided always, that in 
case the signing of judgment on such writ shall be postponed, by 
reason of such certificate or order, or by the choice of the plaintiff^ 
or otherwise, and judgment shall be aflerwards signed thereon, 
such judgment shall be entered of record, as of the day of the 
return of such writ, unless the court shall otherwise direct. 
The judge be- H- And be it further enacted, that in all actions brought in 

fore whom any ^{(^^y gf the said courts, by whatever form of process the same 

action shall be , . 

tried may certify, may be commenced, it shall be lawful for the judge before whom 

before the end of . • • j • i_ a» i_ n i_ a i. a • j • ^\^ 

the sittings or ^^V ^^^^^ jomed m such action shall be to be tried, in case the 
astize8,thatexe- plaintiff or demandant therein shall become nonsuit, or a verdict 

cution ought to 

issue forthwith, shall be given for the plaintiff or demandant, defendant or tenant, 
jfnte, 175. to certify, under his hand, on the back of the record, at any time 
before the end of the sittings or assizes, that in his opinion exe- 
cution ought to issue in such action forthwith, or at some day to 
be named in such certificate, and subject, or not, to any condition 
or qualification, and in case of a verdict for the plaintiff, then 
either for the whole or for any part of the sum found by such 
In which case verdict ; in all which cases, a rule for judgment may be given, 
Judgment may ^q^^ taxed, and judgment signed forthwith, and execution may be 

be signed, and ^ ^ a o 

execution issued, issued forthwith, or afterwards, according to the terms of such 

t!mn8 onhe certificate, on any day in vacation or term ; and the postea, with 
certiBcatc. such Certificate as a part thereof, shall and may be entered of re- 

Mtf, 176, 6. cord, as of the day on which the judgment shall be signed, although 

the writ of distringas juraiores, or habeas corpora juratorumy may 

not be returnable until afler such day : Provided always, that it 

shall be lawful for the party entitled to such judgment, to postpone 

the signing thereof. 

Entering and III. And be it further enacted, that every judgment to be signed 

judgme^ ^y virtue of this act, may be entered and recorded as the judg- 

jtnu, 182. 177. ment of the court wherein the action shall be depending, although 

the court may not be sitting on the day of the signing thereof; 
Teste of exe- and every execution issued by virtue of this act, shall and may 

^^^ ^^*'^ ^^ ^^® ^*y ^^ issuing thereof; and such judgment and 
execution shall be as valid and effectual, as if the same had been 
signed and recorded, and issued, according to the course of tlie 
Judgment may common law, 

cutJon'ste 'edT^ ^^* P''®^^^^^ always, that notwithstanding any judgment signed 
and new trial or recorded, or execution issued, by virtue of this act, it shall be 
Ante 182 l*^ lawful for the court in which the action shall have been brought, to 
8* order such judgment to be vacated, and execution to be stayed or 
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let aside, and to enter an arrest of judgment, or grant a new trial, 
or new writ of inquiry, as justice may appear to require ; and 
tlieveupon the party affected by ^uch writ of execution, shall be 
restored to all that he may have lost thereby, in such manner as 
upon the reversal of a judgment by writ of error, or otherwise, as 
the court may think fit to direct. 

V. Provided always, and be it further enacted, that nothing in Not to iflrect 

• • • I 

this act contained shall be deemed to frustrate or make void any ^°^iv*" *70 

provision relating to the issuing of any writ of habere facias posses- relating to writs 

• tionefo, contained in the act passed in the first year of the reign of ^^^^"' 
bis present majesty, intituled ' An act for the more effectual admi- 
nistration of justice in England and Wales ^^ 

VI. Provided always, and be it further enacted, that no officer Limitation as to 
of eitlier of the said courts shall, for the purpose of taxing costs, on **'"^ ^* ** 

y • 1 \ * i»i> % 11 1 ^fUCt 178. 

any judgment to be signed by virtue of this act, be compelled to 
attend at any time between the last day of August^ and the twenty- 
first day of October^ in any year. 

VII. And whereas by an act passed in the sixth year of the No judgment 
reign of his late majesty King George the Fourth, intituled * An act 'Ifu"on iwueTon 
to amend the laws relating to bankrupts^* it is provided, that no a cognovit 
creditor, though for a valuable consideration, who shall sue out claration filed, 
execution upon any judgment obtained by default, confession, or •'I'^l be deemed 
nil didtf shall avail himself of such execution, to the prejudice of vision of 6 Geo. 
other fair creditors, but shall be paid rateable with such creditors : * ^* * 
And whereas, by reason of such provision, plaintiffs have been and 

may be deterred from accepting a cognovit actionem^ with stay of 
execution, whereby the expence of further proceedings in such 
action might have been and may be saved or diminished ; for re- 
medy thereof be it enacted, that no judgment signed, or execution 
issued, after the passing of this act, on a cognovit actionem signed 
after declaration filed or delivered, or judgpfnent by default, con- 
fession, or nihil dicit, according to the practice of the court, in any 
action commenced adversely, and not by collusion for the purpose 
of firaudulent preference, shall be deemed or taken to be within the 
said provision of the said recited act. 

VIII. And whereas by an act passed in the twenty-second year In lieu of the 
of the reign of his late majesty King George the Second, made and j^^r and Mi- 
passed, among other purposes, for the more frequent return of chaelmas terms, 

all wnts of lO" 

writs in the counties palatine of Chester and Lancaster, writs of quiry of da- 
capias ad respondendum may be made returnable in the court of ™J^^y^o^°^^ 
Common Pleas of the said county palatine of Lancaster, on the first first Wednesday 
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in every month, 
in addition to 
the first and last 
days of each as- 
sizes. 

Ante, 133. 



When writs, for 
removing suits 
from inferior 
courts, shall be 
returnable. 

Antet 118. 



Wedtiesday in every month : And whereas by another act passed at 
a sessions of parliament holden in the thirty-ninth and fortieth years 
of the reign of his late majesty King George the Third, intituled 
* An act far the better regulating the practice^ and far preventing 
delays in the proceedings of the court of Common Pleas at Lancaster^* 
writs of inquiry of damages, and certain other writs in the said 
act in that behalf mentioned, issued by and out of the same court, 
may be made returnable on any of the return days in Easter and 
Michaelmas terms respectively, according to the course of his 
majesty's court of Common Pleas at Westminster, in addition to the 
first and last days of each assizes held for the said county ; and it 
is expedient to quicken the proceedings in the said cour.t of the 
said county ; be it therefore enacted, that in lieii of the return days 
in Easter and MicJiaehnas terms, all writs of inquiry of damages, 
and other writs in the said last-mentioned act in that behalf men- 
tioned, shall and may be made returnable in the said court of the 
said county, on the first Wednesday in every month, in addition to 
the first and last days of each assizes held for the said county ; and 
such proceedings shall and may be had, on the return thereof, as 
upon such writs returnable according to the law in force at and 
before the passing of this act. 

IX. And whereas persons suing in the inferior courts of the said 
county palatine oi Lancaster^ are oflen vexatiously delayed in the 
recovery of their just demands, by the removal of their suits into 
the said court of Common Pleas, by reason that the writs, whereby 
the same are removed, can be made returnable only at the assises 
holden for the said county; for remedy thereof be it enacted, 
that all writs ofpone loquelam^ recardari facias loquelam, accedas ad 
curiam, and all other writs now lawfully issued out of the Chancery 
of the said county palatine of Lancaster, for the removal of causes 
from the inferior courts of the said county, into the said court of 
Common Pleas, which shall be issued afler the expiration of 
fourteen clear days next afler the passing of this act, shall be made 
returnable on the first Wednesday in the month next after the 
issuing thereof, unless in the meantime the assizes shall be holden 
for the said county, and if the assizes shall be so holden in the 
meantime, then on the first or last day of such assizes, as the case 
may be, next afier the issuing thereof; and that all such writs, 
made returnable at any other time than according to the provision 
herein*before contained, shall be utterly null and void to all intents 
and purposes. 
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ACT 

To enable Courts of Law to give Relief against adr 
terse Claims y made upon Persons having no In- 
texest in the Subject of such Claims. 

(1 & 2 W. IV. c. 68.) 

[20th October, 1831.] 

Whereas it often happens, that a person sued at law for the re- Preamble. 
coTery of money or goods wherein iie has no interest, and which 
are also claimed of him by some third party, has no means of re- 
lieving himself from such adverse claims, but by a suit in equity, 
against the plaintiff and such third party, usually called a bill of m- 
krpleader, which is attended with expence and delay ; for remedy 
thereof, be it enacted, by the King's most excellent Majesty, by and 
with the advice and consent of the lords spiritual and temporal, 
and commons, in this present parliament assembled, and by the 
authority of the same, that upon application made by or on the Upon applica- 
behalf of any defendant, sued in any of his majesty's courts of law fenaant,*in an 
at Westminster, or in the court of Common Pleas of the county action of aa- 
palatine of Lancaster, or the court of pleas of the county palatine guting that the 

ofDurhanu in any action o£ assumpsit, debt, detinue, or trover, such P^^^ m the sub- 
, , X- » » » jggj matter is in 

application being made after declaration and before plea, by affi- a third party, 
davit or otherwise, showing that such defendant does not claim ord«^8uch"third 
any interest in the subject matter of the suit, but that the right V^^ to appear, 

and maintain or 
thereto is claimed or supposed to belong to some third party, who relinquish his 

has sued or is expected to sue for the same, and that such defendant f|**°* * *°^ *° 

* ^ ^ the meantime 

does not in any manner collude with such third party, but is ready stay proceedings 

to bring into court, or to pay or dispose of, the subject matter of 

1.., 1 , .ii/n JMt€, IS8, 9. 

the action, m such manner as the court (or any judge thereof) may 
order or direct, it shall be lawful for the court, or any judge 
thereof^ to make rules and orders, calling upon such third party to 
appear, and to state the nature and particulars of his claim, and 
maintain or relinquish his claim ; and upon such rule or order, to 
hear the allegations, as well of such third party as of the plaintiff, 
and in the meantime, to stay the proceedings in such action, and 
finally to order such third party to make himself defendant in the 
same, or some other action, or to proceed to trial on one or more 
deigned issue or issues, and also to direct which of the parties shall 
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be plaintiff or defendant on such trial; or, with the consent of die 

plaintiff and such third party, their counsel or attomies, to dispose 

of the merits of their claims, and determine the same, 'in a summary 

manner ; and to make such other rules and orders therein, as to 

costs and all other matters, as may appear to he just and reason* 

able. 

Judgment and II. And be it further enacted, that the judgrment in any such 

^emion to action or issue as may be directed by the court or judge, and the 

^nu, 129. decision of the court or judge in a summary manner, shall be final 

and conclusive against the parties, and all persons claiming by, 

from, or under them. 

If such third HL And be it further enacted, that if such third party shall not 

party 8ha\l not ^pp^^r Upon such rule or order, to maintain or relinquish his claim, 

court may bar being duly served therewith, or shall neglect or refuse to comply 

the o^naO^de^ ^^^^ *"^y ^^ ®^ order to be made after appearance, it shall be 

fendant lawful for the court or judge to declare such third party, and all 

' persdns claiming by, from, or under him, to be for ever barred 

from prosecuting his claim against the original defendant, his 

executors or administrators ; saving nevertheless the right or claim 

of such third party against the plaintiff; and thereupon to make 

such order between such defendant and the plaintiff, as to costs 

and other matters, as may appear just and reasonable. 

Proviso as to IV. Provided always, and be it further enacted, that no order 

a ri*"" "'ud' ^ ®^*^ ^ ™*^® ^ pursuance of this act, by a single judge of the 

Ante, 129, SO. court of pleas of the said county palatine of Durham^ who shall 

not also be a judge of one of the said courts at Westminster ; and 

that every order to be made, in pursuance of this act, by a single 

judge, not sitting in open court, shall be liable to be rescinded or 

altered by the court, in like manner as other orders made by a 

single judge. 

Ifa judge thinks V. Provided also, and be it further enacted, that if upon appli- 

m^foTth^'de-^"* cation to a judge in the first instance, or in any later stage of the 

cision of the proceedings, he shall think the matter more fit for the decision of 

c^t,^ e may ^^ court, it shall be lawfid for him to refer the matter to the court ; 

AnUt 190. and thereupon the court shall and may hear and dispose of the 

same, in the same manner as if the proceeding had originally com- 
menced by rule of court, instead of the order of a judge. 
For relief of VI. And whereas difficulties sometimes arise in the execution of 

other officers in P^^oc^ss against goods and chattels, issued by or under the authority 

execution of ^f ^1,^ g^j^ courts, by reason of claims made to such goods and 
process against 

chattels by assignees of bankrupts, and other persons not being 
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the parties against whom such process has issued, whereby sheriffs goodi and chat- 
and other officers are exposed to the hazard and expence of actions ; 
and it is reasonable to afford relief and protection in such cases to ' . ' ' 
sQch sheriff* and other officers ; be it therefore further enacted, that 
when any such claim shall be made to any goods or chattels taken, 
or intended to be taken, in execution under any such process, or to 
the proceeds or value thereof, it shall and may be lawful to and 
for the court from which such process issued, (upon application of 
such sheriff* or other officer, made before or after the return of such 
process, and as well before as after any action brought against such 
sheriff or other officer,) to call before them, by rule of court, as well 
the party issuing such process, as the party making such claim ; 
and thereupon to exercise, for the adjustment of such claims, and 
the relief and protection of the sheriff* or other officer, all or any of 
the powers and authorities hereinbefore contained, and make such 
rules and decisions, as shall appear to be just, according to the cir- 
cumstances of the case ; and the costs of all such proceedings shall 
be in the discretion of the court. 

VII. And be it further enacted, that all rules, orders, matters, Rulei, oilers, 
and decisions, to be made and done in pursuance of this act, except ^^' ^^ '°. . . 
only the affidavits to be filed, may, together with the declaration in act, may be en- 
the cause, (if any,) be entered of record, with a note in the margin, hq^ txM^e^L 
expressing the true date of such entry, to the end that the same ^^"^ 
may be evidence in future times, if required, and to secure and g^"**' ^ 

enforce the payment of costs directed by any such rule or order ; 
and every such rule or order so entered, shall have the force and 
effect of a judgment, except only as to becoming a charge on any 
hinds, tenements, or hereditaments ; and in case any costs shall Cotti. 
not be paid ynt\unjifieen days after notice of the taxation and -^f*^^* l^S. 
amount thereof, given to the party ordered to pay the same, his 
agent or attorney, execution may issue for the same, hy fieri facias^ 
or capias ad satisfaciendum, adapted to the case, together with the 
costs of such entry, and of the execution, if hy fieri facias ; and Teste of writi. 
such writ and writs may bear teste on the day of issuing the same, -^'i^* 1^3. 
whether in term or vacation ; and the sheriff or other officer, exe- Sheriff's fees, 
outing any such writ, shall be entitled to the same fees, and no Anu^ 198. 
more, as upon any similar writ grounded upon a judgment of the 
court. 

Vin. And whereas by a certain act made and passed in the last Upon any ap- 
session of parliament, intituled An act to improve the proceedings in \ w, iv!*c. 21. 
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and this act, the prohibUitmf and on writs of mandamus \ it was, among other things, 
such powers, and ^^^c^^^^' ^^'^ ^^ should be lawful for the court to which appllcatioD 

make auch rulcB, may be made, for any such writ of mandamus as is therein in that 

aa are ffiven by 

or mentioned in behalf mentioned, to make rules and orders, calling not only upon 

act. ^g person to whom such writ may be required to issue, but also 

' ' ' all and every other person having or claiming any right or intei^est 
in or to the matter of such writ, to shew cause against the issuing 
of such writ, and payment of the costs of the application ; and upon 
the appearance of such other person, in compliance with such rules, 
or in default of appearance, afler service thereof, to exercise all 
such powers and authorities, and make all such rules and orders, 
applicable to the case, as were or might be given or meniiimed by 
or in any act passed, or to be passed, during that present session of 
parliament, for giving relief against adverse. claims, made upon 
persons having no interest in the subject of such claims ; And 
whereas no such act was passed during the then present session of 
parliament ; be it therefore enacted, that upon any such applica- 
tion as is in the said act and hereinbefore mentioned, it shall be 
lawful for the court to exercise all such powers and authorities, and 
make all such rules and orders, applicable to the case, as are given 
or mentioned by or in this present act. 

• Stat. 1 W. IV. c. 21. Ante, 204v &c. 



ACT 

For Uniformity of Process, in personal Actions, in 
His Majesties Courts of Law at Westminster. 

(2 W. IV. c. 39.) 

[23d May, 1 832.] 

Preamble. Whereas the process for the commencement of personal actionsy 

in his majesty's superior courts of law at Westminster, is, by reason 
of its great variety and multiplicity, very inconvenient in practice ; 
for remedy thereof, be it enacted by the King's most excellent Ma- 
jesty, by and with the advice and consent of the lords spiritual and 
temporal, and commons, in this present parliament assembled, and 
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by the authority of the same, that the proceaa in all such actions^ Serviceable pro* 
cmnmenced in either of the said courts, in cases where it is not in« !!^„ !^/°' 

meacement oi 
tended to hold the defioidant to special bail, or to proceed against personal actions. 

a member of parliament, according to the provisions contained in '^"^ ^^' ^^* 
the statute passed in the sixth year of the reign of his late Majesty 
King Gecrge the Fourth, intituled ' An Act to amend the Lams re- 
laitiLg to Bankrupts^* shall, whether the action be brought by or 
against any person entitled to the privilege of peerage, or of par- 
liament, or of the court wherein such action shall be brought, or of 
any other court, or to any other privilege, or by or against any 
other person, be according to the form contained in the schedule 
to this act annexed, marked No. 1 ' : and which process may issue Ante, 71. 
from either of the said courts, and shall be called a writ of sum^ 
noiu ; and in every such writ, and copy thereof, the place and Ante, 65. 
county of the residence, or supposed residence of the party de- 
fendant, or wherein the defendant shall be or shall be supposed to 
be, shall be mentioned ; and such writ shall be issued by the officer Ante, 71, 2. 
of the said courts respectively, by whom process serviceable in the 
county therein mentioned hath been heretofore issued from such 
court ; and every such writ may be served, in the manner heretofore Ante, 7S, 4. 
osed, in the county therein mentioned, or within two hundred yarda 
of the border thereof, and not elsewhere ; and the person serving Ante, 74. 
the same shall and is hereby required to indorse on the writ, the 
day of the month and week of the service thereof. 

II. And be it further enacted, that the mode of appearance to Mode of appear- 
every such writ; or under the authority of this act, shall be by'de- ^fe proc«is!**" 
livering a memorandum in writing, according to the form contained jtoe, 105. 

in the said schedule, and marked No. 2 ^ : such memorandum to be 
delivered to such officer or person as the court out of which the 
process issued shall direct, and to be dated on the day of the de- 
livery thereo£ 

III. And be it fiirther enacted, that in case it shall be made ap- Appearance may 
pear by qffidavitf to the satisfaction of the court out of which the writ of flUtfru^^ 
process issued, or, in vacation, of any judge of either of the said S*^ '^^ cascade- 

. -i/.3t 1 11 i.» fendant cannot 

courts, that any dei^Eiaant has not been personally served with any be served with 
such writ of summons as hereinbefore mentioned, and has not, ac- ^^ ^"^ ^^ "**"" 

mons. 

ocMrding to the exigency thereof, appeared to the action, and cannot ^,^ g^ j^^ 
he compdled so to do, without some more efficacious process, then ^' ^^* 
vad in any such case it shall be lawful for such court, or judge, to 

* A^fVid. Vvt IIL Chap. IV, &c. § 0^ V Id. Chap. XIL S 7, &c. 
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order a writ of distringas to be issued, directed to the sheriff of 
the county wherein the dwelling-house oi; place of abode of such 
defendant shall be situate, or to the sheriff of any other county, or 
to any other officer to be named by such court or judge, in order 
Jtae,fiS,Sl, to compel the appearance of such defendant; which writ of dis- 
tringas shall be in the form, and with the notice subscribed thereto, 
mentioned in the schedule to this act, marked No. S * : which writ 
of distringas and notice, or a copy thereof, shall be served on such 
defendant, if he can be met with, or, if not, shall be left ' at the 
place where such distringas shall be executed ; and a true copy of 
every such writ and notice shall be delivered, together therewith, 
to the sheriff or other officer to whom such writ shall be directed ; 
Ante, 83. ^^^ every such writ shall be made returnable on some day in term, 

not being less than fifteen days after the teste thereof, and shall 

bear teste on the day of the issuing thereof, whether in term or in 

Ante, 85, 6. vacation ; and if such writ of distringas shall be returned nan est 

^^' inventus and nulla bona, and the party suing out such writ shall not 

intend to proceed to outlawry or waiver, according to the authority 
hereinafter given, and any defendant, against whom such writ of 
distringas issued, shall not appear at or within eight days inclusive 
after the return thereof, and it shall be made appear by affidavit, u> 
the satisfaction of the court out of which such writ of distringas 
issued, or, in vacation, of any judge of either of the said courts, 
that due and* proper means were taken and used to serve and ex* 
ecute such writ of distringas, it shall be lawful for such court, or 
judge, to authorize the party suing out such writ, to enter an ap- 
pearance for such defendant, and to proceed thereon to judgroeat 
and execution. 
Bailable process, IV. And be it further enacted, that in all such actions, wherein 
mroccment'of ^^ ®^^^ ^^ intended to arrest and hold any person to special bail, 
personal actions, ^ho may not be in the custody of the marshal of the Marshalaea of 
^' liv®^' the court of King's Bench, or of the warden of the Fleet Prison, 

the process shall be by writ of capias, according to the form con* 
tained in the said schedule, and marked No. 4 ^ ; and so many 
copies of such process, together with every memorandum or notice 
subscribed thereto, and all indorsements thereon, as there may be per- 
sons intended to be arrested thereon, or served therewith, shaU be de- 
livered therewith, to Che sheriff or other officer or person to whom the 
same may be directed, or who may have ihe execution and retuni 

* Append. Part III. Chap. IV, &c § SO. *> Id. Cbap. VII, Ac. $ S. 
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thereof, and who shall, upon or forthwith after the execution of such 
process, cause one such copy to be delivered to every person upon 
whom such process shall be executed by him, whether by service or 
arrest ; and shall indorse on such writ the true day of the execution 
thereof, whether by service or arrest: And if any defendant be jtrue, 112. 
taken or charged in custody upon any such process, and imprisoned 
for want of sureties for his appearance thereto, the plaintiff in such 
process may, before the end of the next term after the detainer or 
arrest of such defendant, declare against such defendant, and pro- 
ceed thereon, in the manner and according to the directions con- 
tained in a certain act of parliament, made in the fourth and fifth 4 & 6 W. & M. 
years of the reign of King WtUiam aud Queen 3fary, intituled ^'^* 
* An Act for delivering Declarations against Prisoners : ' Provided ATUe, 67, 8. 95. 
always, that it shall be lawful for the plaintiff, or his attorney, to 
order the sheriff, or other officer or person to whom such writ 
shall be directed, to arrest one or more only of the defendants 
therein named, and to serve a copy thereof on one or more of the 
others ; which order shall be duly obeyed by such sheriff, or other 
officer or person : and such service shall be of the same force and 
efiect, as the service of the writ of summons hereinbefore mention- 
ed, and no other. 

V. And be it further enacted, that upon the return of non est Proceedingt to 
uneiUuSf as to any defendant against whom such writ of capias ^" ^^' 
shall have been issued, and also upon the return of ndn est inventus 9, 100. 
and nulla bona^ as to any defendant against whom such writ of dis-^ 
trmgas as hereinbefore mentioned shall have issued, whether such 
writ of capias or distringas shall have issued against such defendant 
only, or against such defendant and any other person or persons, 
it shall be lawftil, until otherwise provided for, to proceed to out- 
law or waive such defendant, by writs of exigi facias^ and pro- 
clamation, and otherwise, in such and the same manner as may now 
be lawfully done, upon the return of non est inventus to a pluries 
writ of capias ad respondendum^ issued after an original writ : Pro- 
vided always, that every such writ of exigent, proclamation, and 
other writ subsequent to the writ of capias or distringas, shall be 
made returnable on a day certain in term ; and every such first 
writ of exigent and proclamation shall bear teste on the day of the 
return of the writ of capias or distringas^ whether such writ be re- 
tamed in term or in vacation ; and every subsequent writ of exigent 
and proclamation shall bear teste on the day of the return of the 
next preceding writ ; and no such writ of capias or distringas shall 
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Anie^ 8S. 9S. be sufficient, for the purpose of outlawry or waiver, \£ the same be 
^^' returned within kss than fifteen days after the dehvery thereof 

to the sheriff, or other officer, to whom the same shall be directed. 
Proceedings to VI. And be it further enacted, that after judgment given in any 
Z':7JS^ --« comnienced by writ of «».«o« or ca^, under the au- 
ment given un- thority of this act, proceedings to outlawry or waiver may be had 

der the autiiority _ , ^ • i /* .1 .... 

of this act uid taken, and judgment of outlawry or waiver given, m such 

Ante, 99, 100. manner, and in such cases, as nay now be lawfully done, aft«r 

judgment in an action commenced by original writ: Provided 

always, that every outlawry or waiver had under the authority of 

this act, shall and hiay be vacated or set aside, by writ of error or 

motion, in like manner as outlawry or waiver founded on an original 

writ may now be vacated or set aside. 

FiUzer to be ap- VII. And be it further enacted, that for the purpose of proceed- 

court of Exdie- ^^ ^ outUwry and waiver, upon such writs of capioi or distringas, 

quer. returnable in the court of Exchequer, it shall and may be lawful 

Ante, 100. £^^ ^^ |^j.j chief baron of the said court, and he is thereby required, 

to appoint, from time to time, a fit person, holding some other 
office in the said court, to execute the duties of eLfilaaer, exigenier, 
and clerk of the outlawries, in the same court. 
Mode of detain- VIII. And be it further enacted, that when it shall be intended 
thecu»to3S"of '" *® detain, in any such action, any person being in the custody of 
the marshal, or the marshal of the Marshalsea of the court <^ King's Bench, or of 
Fleet. ^be warden of the Fleet Prison, the process of detainer shall be ac- 

Ante, 6U114, cording to the form of the writ of detainer contained in the said 

schedule, and marked No* 5 * ; and a copy of such process, and of 

all indorsements thereon, shall be delivered, together with such 

process, to the said marshal or warden, to whom the same shall 

be directed, and who shall forthwith serve such copy upon the de* 

fendant personally, or leave the same at his room, lodging, or other 

place of abode ; and such process may issue from either of the said 

courts ; and the declaration thereupon shall and may allege the 

prisoner to be in the custody of the said marshal or warden, as the 

fact may be ; and the proceedings shaU be as against prisoners in 

the custody of the sheriff, unless- otherwise ordered by some rule 

to be made by the judges of the said courts. 

Mode of pro- IX« And be it further enacted, that in all such actions, wherein 

^^J^J^^J*^^"^ it shall be intended to proceed against a member of paiiiament, ac- 

parliament, to cording to the provisions of the said statute, made in the sixth 

• Append. Pftrt III. Ontf. XV. $ S. 



APPENDIX. 2^5 

year of the reign of his late Majesty King George the Fourth, the enforce sutt 6 

process shall be according to the form contained in the said ?^' ^^' ^ ^^* 

schedule, marked No. 6 •: and which process, and a copy thereof, ^„^^ 75, 
shall be in lieu of the summons^ or original hill and summons, and 
copy thereof, mentioned in the said statute. 

X. And be it further enacted, that no writ, issued by authority Duration of 
of (bis act, shall be in force for more than four calendar months ^"^ 
from ihe day of the date thereof, including the day of Such date ; ' 

but every writ of summons and capias may be continued by -rfn£», 61. 6S. 
aUas and pluries, as the case may require, if any defendant therein 
named may not have been arrested thereon, or served therewith : 
Provided always, that no Jirst writ shall be available, to prevent Proviso as to 
the operation of any statute whereby the time for the commence- [|?^"^ **^ ^™*' 
ment of the action may be limited, unless the defendant shall be ji^tg^ 51, 77, 
arrested thereon, or served therewith, or proceedings to or toward ^*^^» *• 
outlawry shall be had thereupon, or unless such writ, and every 
writ (if any) issued in continuation of a preceding writ, shall be 
returned non est inventtts, and entered of record^ within one calendar 
month next after the expiration thereof, including the day of such 
expirktion ; and unless every writ, issued in continuation of a pre- 
ceding writ, shall be issued within one such calendar month after 
tlie expiration of the preceding writ, and shall contain a memo- 
rmubtm, indorsed thereon, or subscribed thereto, specifying the day 
of the date of the first writ ; and return to be made, in bailable ^nte, 51. 77, 
process^ by the sheriff or other officer to whom the writ shall be 
directed, or his successor in office, and, in process not bailable, by 
the plaintiff or his attorney suing out the same, as the case maybe. 

XI. And whereas, according to the present practice, in certain Proceedings on 
cases, no proceedings can be effectually had on any writ returnable ^cuted at cer- 
witbin four days of the end of any term, untU the beginning of ^^ *»racs. 

the ensuing term, whereby an unnecessary delay is sometimes ****' ^®^» *^'* 
created ; for remedy thereof, be it enacted, that if any writ of 
summons, capias, or detainer, issued by authority of this act, shall 
be served or executed on any day, whether in term or vacation, 
all necessary proceedings to judgment and execution may, except 
as hereinafWr provided, be had thereon, without delay, at the ex- 
piration of eight days from the service or execution thereof, on 
whatever day the last of such eight days may happen to fall, 
whether in term or vacation: Provided always, that if the last of Proviso for Am- 

dtqf, &C. 

AfUe, 100, 101. 
• Append. Part III. Chap. IV, &c. § 8. 
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such eight days shall in any case happen to fall on a Sunday, 
Christmas day, or any day appointed for a public fast or thanks- 
giving, in either of such cases, the following day shall be considered 
as the last of such eight days ; and if the last of such eight days 
shall happen to fall on any day between the Thursday before, and 
the Wednesday afler Easter day^ then, in every such case, the 
Wednesday afler Easter day shall be considered as the last of such 
eight days : Provided also, that if such writ shall be served or ex- 
ecuted on any day between the tenth day of August and the twenty^ 
fourth day of October in any year, special bail may be put in by the 
defendant in bailable process, or appearance entered, either by the 
defendant or the plaintiff, on process not bailable, at the expiration 
of such eight days : Provided also, that no declaration, or pleading 
after declaration, shall be filed or delivered between the said tenth 
day of August and twenty-fourth day of October, 
Date and teste XII. And be it further enacted, that every writ, issued by au- 
of wnu. thority of this act, shall bear date on the day on which the same 

91 2. ' Bhall be issued ; and shall be tested in the name of the lord chief 

justice, or lord chief baron, of the court from which the same shall 

issue, or, in case of a vacancy of such office, then in the name of 

Indors^ent of a senior puisne judge of the said court ; and shall be indorsed with 

of abodfc of at^ ^® name and place of abode of the attorney actually suing out 

torney, or party the same ; and in case such attorney shall not be an aitomey of 

^ ^^ the court in which the same is sued out, then also with the name 

Ante, 69. ^ 

and place of abode of the attorney of such court, in whose name 
such writ shall be taken out ; but in case no attorney shall be em- 
ployed for that purpose, then with a memorandum, expressing that 
the same has been sued out by the plaintiff in person, mentioning 
, the city, town, or parish, and also the name of the hamlet, street, 
and number ot the house, of such plaintiff's residence, if any such 
there be. 
Service of writs XIII. And be it further enacted, that every such writ of 
of summons on gufiufions, issued against a corporation aggregate, may be served on 
and on inhabit- the mayor, or other head officer, or on the town clerk, clerk, 

anU of hundreds, ' . /• t • * j i • 

and towns. treasurer, or secretary of such corporation ; and every such wnt 

Jnte, 74. issued against the inhabitants of a hundred, or other like district, 

may be served on the high constable thereof, or any one of the 
high constables thereof; and every such writ issued against the 
inhabitants of any county of any city or town, or the inhabitants 
of any franchise, liberty, city, town, or place, not being part of a 
hundred, or other like district, on some peace officer thereof. 
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KI V. And be it further enacted, that it shall and may be lawful General rules to 
to and for the judges of the said courts, and they are required, ju^!^^/ ^ '^* 
from time to time, to make all such general rules and orders, for AiUe^ \ 17, 
the effectual execution of this act, and of the intention and object 
hereof, and for fixing the costs to be allowed for and in respect of 
the matters herein contained, and the performance thereof, as in 
their judgment shall be deemed necessary or proper ; and for that 
purpose to meet, as soon as conveniently may be, afler the passing 
hereof. 

XV. And be it further enacted, that it shall be lawful, in term Rules and orders 
time, for the court out of which any writ issued by authority of {S^^.^^jJ^'^f ^""^ 
this act, or any writ of capias ad satisfaciendum^ fieri facias, or writs. 

ekgitf shall have issued, to make rules, and also for any judge of -^"^j ^^' 
either of the said courts, in vacation, to make orders for the return 
of any such writ; and every such order shall be of the same force 
and effect, as a rule of court made for the like purpose : Provided 
always, that no attachment shall issue for disobedience thereof, 
until the same shall have been made a rule of court. 

XVI. And be it further enacted, that all such proceedings as Proceedings in 

are mentioned in any writ, notice, or warninfir issued under this ^®^*"^^ ^^ "P" 

•' '=' pearance, or 

act, shall and may be had and taken, in default of a defendant's special baiL 
appearance, or putting in special bail, as the case may be. -^'^^ ^^• 

XVII. And be it further enacted, that every attorney, whose Attorney to de- 
name shall be indorsed on any writ issued by authority of this act, ^^Tissued by 
shall, on demand in writing made by or on behalf of any defendant, his authority ; 
declare forthwith whether such writ has been issued by him, or j^^^^ j^jj pjace 
with his authority or privity; and if he shall answer in the affirm- of abode of his 

•^ *^ J ^ ^ client, if ordered. 

ative, then he shall also, in case the court, or any judge of the ^^^^ ^^^ jq^^ 
same, or of any other court, shall so order and direct, declare in 
writing, within a time to be allowed by such court or judge, the 
profession, occupation, or quality, and place of abode, of the plain- 
tiff, on pain of being guilty of a contempt of the court from which 
such writ shall appear to have been issued; and if such attorney Ifwrit not issued 
shall declare that the writ was not issued by him, or with his au- theTttornev °he 
thority or privity, the said court, or any judge of either of the said defendant may 
courts, shall and may, if it shall appear reasonable so to do, make 
an order for the immediate discharge of any defendant or defendants, 
who may have been arrested on any such writ, on entering a com- 
mon appearance. 

XVIII. And be it further enacted, that it shall and may be law- Rules 10 be 
ful to and for the judges of each of the said courts, from time to ^^^^ ^^^ ^^ 

Q 2 
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Writs herein- 
before author- 
ized, to be the 
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of personal ac- 
tions. 

AniCt 50, 51. 
61. 82.. 120. 

Costs. 

Ante, 73. 

Counties pala- 
tine. 

Ante, 82. 

Commencement 
of act. 



Act may be al- 
tered this les- 
■ion. 



time, to make such rules and orders for the government and con- 
duct of the ministers and officers of their respective courts, in and 
relating to the distribution and performance of the duties and bu- 
siness to be done and performed in the execution of this act, as such 
judges may think fit and reasonable ; provided always, that no ad- 
ditional charge be thereby imposed on the suitors. 

XIX. Provided always, and be it further enacted, that nothing 
in this act contained shall subject any person to arrest, outlawry, or 
waiver, who, by reason of any privilege, usage, or otherwise, may 
now by law be exempt therefrom : or shall extend to any cause re- 
moved into either of the said courts, by writ of pone, certiorarij re- 
cordari facias loquelam, habeas corpus, or otherwise. 

XX. And whereas there are, in divers parts of England, certain 
districts and places, parcel of some one county, but wholly situate 
within and surrounded by some other county, which is productive 
of inconvenience and delay in the service and execution of the pro- 
cess of the said courts ; for remedy thereof, be it enacted, that 
every such district and place shall and may, for the purpose of the 
service and execution of every writ and process, whether mesne or 
judicial, issued out of either of the said courts, be deemed and taken 
to be part as well of the county wherein such district or place is so 
situate as aforesaid, as of the coimty whereof the same is parcel ; 
and every such writ and process may be directed accordingly, and 
executed i^ either of such counties. 

XXI. And be it further enacted, that from the time when this 
act shall commence and take effect, the writs hereinbefore author* 
ized shall be the only writs for the commencement of personal ac- 
tions, in any of the courts aforesaid^ in the cases to which such 
writs are applicable ; and the costs to be allowed and diarged for 
such writs, shall be the same as for writs of latitat: Provided 
always, that nothing in this act contained shall abridge, alter, or 
affect the franchises and jurisdictions of either of the counties 
palatine of Lancaster or Durham, or of any officer or minister 
thereof. 

XXII. And be it further enacted, that this act shall commence 
and take effect on the first day of Michaelmas term, next afin' the 
passing hereof. 

XXIII. And be it further enacted, that this act may be amended, 
altered, or repealed, during the present session of parliament 
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Schedule to which the foregoing Act refers. 

[The Forms of w^rits, &c. in this Schedule, will be found in the 
Appendix f Part III. as referred to in the body of the work.] 



ACT 

For the further Amendment of the Law, and the better 

Advancement of Justice^ 

(3 & 4 W. IV. c. 42.) 

[14x11 August, 1833.] 

Whirsas it would greatly contribute to the diminishing of expence Preamble, 
in suits in the superior courts of common law at Westminster^ if the 
pleadings therein were in some respects altered, and the questions 
to be tried by the jury left less at large than they now are, accord- 
ing to die course and practice of pleading in several forms of action ; 
but this cannot be conveniently done, otherwise than by rules or 
orders of the judges of the said courts, from time to time to be 
made ; and doubts may arise as to the power of the said judges to 
nuke such alterations, without the authority of parliament : Be it 
therefore enacted, by the King's most excellent Majesty, by and 
with the advice and consent of the lords spiritual and temporal, 
and commons, in this present parliament assembled, and by the au- 
thority of the same, that the judges of the said superior courts, or Judges to have 
any eight or more 6f them, of whom the chiefs of each of the said SJ^rationrb'* 
ooart shaU be three, shall and may, by any rule or order to be from the mode of 
time to time by them made, in term or vacation, at any time within supericf courts, 
fne years from the time when this act shall take effect, make such ^^ 
alterations in the mode oi pleading in the said courts, and in the ' ' ' 
mode of entering and transcribing pleadings, judgments, and other 
proceedings in actions at law, and such regulations as to the pay- 
ment of costs and otherwise, for carrying into efiect the said 
alterations, as to them may seem expedient ; and aU such rules, 
orders, or regulations, shall be laid before both houses of parliament. 
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Not to deprive 
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pleading the 
general issue. 



Executors may 
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the deceased. 

Ante, 16. 



Actions may 
be brought 
against execu- 
tors, for an in- 
jury to property, 
real or personal, 
by their testator. 

jintCt lb. 



if parliament be then sitting, immediately upon the making of the 
same, or, if parliament be not sitting, then within ^e days after the 
next meeting thereof; and no such rule, order, or regulation, shall 
have efiect, until six weeks after the same shall have been so laid 
before both houses of parliament ; and any rule or order so made 
shall, from and after such time aforesaid, be binding and obligatory 
on the said courts, and all other courts of common law, and on all 
courts of error into which the judgments of the said courts, or any 
of them, shall be carried by any writ of error, and be of the like 
force and effect, as if the provisions contained therein had been ex- 
pressly enacted by parliament : Provided always, that no such rule 
or order shall have the effect of depriving any person of the power 
of pleading the general issue, and giving the special matter in 
evidence, in any case wherein he is now or hereafter shall be en- 
titled to do so, by virtue of any act of parliament, now or hereafter 
to be in force. 

II. And whereas there is no remedy provided by law, for in- 
juries to the real estate of any person deceased, committed in his 
lifetime, nor for certain wrongs done by a person deceased in his 
lifetime to another, in respect of his property, real or personal ; for 
remedy thereof be it enacted, that an action of trespass^ or trespass 
on the case, as the case may be, may be maintained by the execu- 
tors or administrators of any person deceased, for any injury to the 
real estate of such person, committed in his lifetime, for which an 
action might have been maintained by such person, so as such in- 
jury shall have been committed within six calendar mmiths before 
the death of such deceased person, and provided such action shall 
be brought within one year after the death of such person ; and the 
damages, when recovered, shall be* part of the personal estate of 
such person ; and further, that an action of trespass, or trespass 
on the case, as the case may be, may be maintained against the 
executors or administrators of any person deceased, for any wrong 
committed by him in his lifetime to another, in respect of his pro- 
perty, real or personal, so as such injury shall have been committed 
within six calendar months before such person's death, and so as 
such action shall be brought within six calendar months after such 
executors or administrators shall have taken upon themselves the 
administration of .the estate and effects of such person; and the 
damages to be recovered in' such action, shall be payable in like 
order of administration, as the simple contract debts of such 
person. 
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III. And be it further enacted, that all actions of debt for rent Limitation oi 
up«. an indenture of deniise. aU actions of coven«.t or debt upon ^S^tr 
any bond orpther specialty, and all actions of debt, or scire facias^ jnie, iS. 
upon any recognizance, and also all actions of debt upon any 
award where the submission is not by speci^ty, or for any fine 
due in respect of any copyhold estates, or for an escape, or for 
money levied on any fieri facias^ and all actions for penalties, 
damages, or sums of money, given to the party grieved, by any 
statute now or hereafter to be in force, that shall be sued or 
brought at any time afler the end of the p/esent session of par- 
liament, shall be commenced and sued within the time and limit- 
ation hereinafter expressed, and not after ; that is to say, the said 
actions of debt for rent upon an indenture of demise, or covenant 
or debt upon any bond or other specialty, actions of debt or scire 
facias upon recognizance, within ten years after the end of this 
present session, or within twenty years after the cause of such 
actions or suits, but not after ; the said actions by the party 
grieved, one year after the end of this present session, or within 
two years after the cause of such actions or suits, but not after ; 
and the said other actions within three years after the end of this 
present session, or within six years after the cause of such actions 
or suits, but not after; provided that nothing herein contained 
shall extend to any action given by any statute, where the time 
for bringing such action is or shall be by any statute specially 
limited. 

IV. And be it further enacted, that if any person or persons Remedy for in < 
that is or are or shall be entitled to any such action or suit, or to vwt'&c^' ^°" 
such scire faciasy is or are or shall be, at the time of ahy such Jnie, 4S 4. 
cause of action accrued, withhi the age of twenty-one years, feme 
covert, non compos mentis^ or beyond the seas, then such person or 
persons shall be at liberty to bring the same actions, so as they 
commence the same within such times, after their coming to or 
being of fiill age, discovert, of sound memory, or returned from 
.beyond the seas, as other persons having no such impediment 
should, according to the provisions of this act, have done; and Absence of de- 
that if any person or persons against whom there shall be any such ^ woviSd" 
cause of action, is or are, or shall be at the time such cause of ^^'^' 
action accrued, beyond the seas, then the person or persons en- '^"''' *** 
tided to any such cause of action shall be at liberty to bring the 
same, against such person or persons, within* such times as are 
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before limited, after the return of such person or persons firom be- 
yond the seas. 

V. Provided always, that if any acknowledgment shall have 
been made, either by writing signed by the party liable by virtue 
of such indenture, specialty, or recognizance, or his agent, or by 
part payment or part satisfaction on account of any principal or 
interest being then due thereon, it shall and may be lawful for the 
person or persons entitled to such actions, to bring his or their 
action for the money remaining unpaid, and so acknowledged to be 
due, within twenty years after such acknowledgment, by writing or 
part payment, or part satisfaction as aforesaid ; or in case the per- 
son or persons entitled to such action shall, at the time of such 
acknowledgment, be under such disability as aforesaid, or the 
party making such acknowledgment be, at the time of making the 
same, beyond the seas, then within twenty years after such dis- 
ability shall have ceased as aforesaid, or the party shall have re- 
turned from beyond seas, as the case may be ; and the plaintiff or 
plaintiffs in any such action, or any indenture, specialty, or recog- 
nizance, may, by way of replication, state such acknowledgment, 
and that such action was brought within the time aforesaid^ in 
answer to a plea of this statute. 

VI. And nevertheless be it enacted, if in any of the said actions^ 
judgment be given for the plaintiff, and the same be reversed by 
error, or a verdict pass for the plaintiff, and, upon matter alleged 
in arrest of judgment, the judgment be given against the plaintifi) 
that he take nothing by his plaint, writ, or bill, or if, in any of the 
said actions, the defendant shall be outlawed, and shall after re- 
verse the outlawry, that in all such cases the party plaintiff his 
executors or administrators, as the case shall require, may com- 
mence a new action or suit, from time to time, within a year after 
such judgment reversed, or such judgment given against the plain- 
tiff, or outlawry reversed, and not after. 

VII. And be it further enacted, that no part of the United 
Kingdom of Great Britain and Ireland^ nor the islands of Man^ 
Guernsey^ Jersey^ Aldemey, and Sark, nor any islands adjacent to 
any of them, being part of the dominions of his majesty, shall be 
deemed to be beyond the seas, within the meaning of this act, or of 
the act passed in the twenty^Jirst year of the reign of King James 
the First, intituled An Act far Limitatian o/Actionii and for avoid- 
ing of Suits in Law, 
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VIII. And be it further enacted, that no plea in abatement for Restriction u to 
the nonjoinder of any person as a co-defendant, shall be allowed in ^/"fo^jj^. 
any court of common law, unless it shall be stated in such plea, joinder of a co- 
that sudi person is resident within the jurisdiction of the courts . 

and unless the place of residence of such person shall be stated, 
with convenient certainty, in an affidavit verifying such plea. 

IX. And be it further enacted, that to any plea in abatement, in Reply of plaintiiC 
any court of law, of the nonjoinder of another person, the plaintiff ment^f non- 
may reply that such person has been discharged by bankruptcy jo«nder« 

and certificate, or under an act for the relief of insolvent debtors. '^"^' '*^' 

X. And be it further enacted, that in all cases in which, after Provision, in the 
such plea in. abatement, the plaintiff shall, without having pro- quent proceed. 
ceeded to trial upon an issue thereon, commence another action ^"K* against the 

. ■ persons named 

agamst the defendant or defendants m the action in which such in a plea in 
plea in abatement shall have been pleaded, and the person or per- ****""«"'• 
sons named in such plea in abatement as joint contractors, if it 
shaU appear by the pleadings in such subsequent action, or on the 
evidence at the trial thereof, that all the original defendants are 
liable, but that one or more of the persons named in such plea in 
abatement, or any subsequent plea in abatement, are not liable as a 
contracting party or parties, the plaintiff shall nevertheless be en- 
titled to judgment, or to a verdict and judgment, as the case may 
be, against the other defendant or defendants who shall appear to 
be liable ; and every defendant who is not so liable, shall have 
judgment, and shall be entitled to his costs, as against the plaintiff, 
who shall be allowed the same, as costs in the cause, against the 
defendant or defendants who shall have so pleaded in abatement 
the nonjoinder of such person : provided, that any such defend- 
ant, who shall have so pleaded in abatement, shall be at liberty on 
the trial, to adduce evidence of the liability of the defendants 
named by him in such plea in abatement. 

XI. And be it further enacted, that no plea in abatement for a Misnomer not 
msnamer shall be allowed in any personal action ; but that in aU i^^^^nt^"* *" 
eases in which a misnamer would, but for this act, have been by law jtnte^ 66. 91. 
pleadable in abatement in such actions, the defendant shall be at '^* 
Hberty to cause the declaration to be amended, at the costs of the 

plaintiff, by inserting the right name, upon a judge's summons, 
founded on an affidavit of the right name ; and in case such sum- 
mons shall be discharged, the costs of such application shall be 
paid by the party applying, if the judge shall think fit. 
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Initials of names XII. And be it ^rther enacted, that in all actions upon IhUs of 

may be used in i. i • • a 

some cases. exchange or promissory notes, or other written mstniments, any of 
Anu^ 66. 91. the parties to which are designated by the initial letter or letters, 

or some contraction of the christian or first name or names, it 
shall be sufficient, in every affidavit to hcdd to bail, and in the 
process or declaration, to designate such persons by the same 
initial letter or letters, or contraction of the christian or first name 
or names, instead of stating the christian or first name or names in 
full. 
Wager of law to XIII. And be it further enacted, that no wager of law shall be 

be abolished. , 

. , , . hereafter allowed. 

Ante, li. 

Action of debt XIV. And be it further enacted, that an action of debt on simple 

on simple c«n- contract shall be maintainable, in any court of common law, aeainst 

tract. "... 

jifUe 14. ^'^y executor or administrator. 

Power to the XV. And whereas it is expedient to lessen the expence of the 

judgt^ lo make proof of written or printed documents, or copies thereof, on the 

regulations, as to *^ ^ / ^^ 

the admission of trial of causes ; be it further enacted, that it shall and may be 
ments? "' lawful for the said judges, or any such eight or more of them as 
Aniet 167, 8. aforesaid, at any time within five years afler this act shall take 

effect, to make regulations, by general rules or orders, firom time to 

time, in term or in vacation, touching the voluntary admission, 

upon an application for that purpose, at a reasonable time before 

the trial, of one party to the other, of all such written or printed 

documents, or copies of documents, as are intended to be ofifered 

in evidence on the said trial, by the party requiring such admission, 

and touching the inspection thereof, before such admission is made, 

and touching the costs which may be incurred by the proof of 

such documents or copies, on the trial of the cause, in case of the 

omitting to apply for such admission, or the not producing of such 

document or copies, for the purpose of obtaining admission thereof, 

or of the refusal to make such admission, as the case may be, and 

as to the said judges shall seem meet; and all such rules and 

orders shall be binding and obligatory, in all courts of common 

law, and of the like force, as if the provisions therein contained 

had been expressly enacted by parliament. 

Writs of inquiry, XVI. And whereas it would also lessen the expence of trials^ 

s"* 9 W.'lli!'* *"^ prevent delay, if such writs of inquiry as hereinafter mentioned 

c. 1 1. to be ex- ^ere executed, and such issues as hereinafter mentioned were tried, 

thesherifl; un- before the sheriff of the county where < the venue is laid; be it 

order(^*^"^*'* therefore enacted, that all writs issued under and by virtue of the 
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statute passed in the session of parliament held in the eighth 
and ninth years of the reign of King William the Third, intituled 
An act for the better preventing frivokms and vexatious suits^ shall, 
unless the court where such action is pending, or a judge of one of 
the said superior courts, shall otherwise order, direct the sheriff 
of the county where the action shall he brought, to sununon a jury 
to appear before such sheriff, instead of the justices or justice of 
assize or nisi pritis of that county, to inquire of the truth of the 
breaches suggested, and assess the damages that the plaintiff shall 
have sustained thereby ; and shall command the said sheriff, to make 
return thereof to the court from whence the same shall issue, 
at a day certain, in term or in vacation, in such writ to be men- 
tioned ; and such proceedings shall be had, after the return of such 
writ, as are in the said statute in that behalf mentioned, in like 
manner as if such writ had been executed before a justice of assize 
or nisi prius. 

XVII. And be it further enacted, that in any action depending Power to direct 
in any of the said superior courts, for any debt or demand in which I»^^^°*°*i *^ 
the sum sought to be recovered, and endorsed on the writ of sum- to be tried be- 
mons, shall not exceed twenty pounds, it shall be lawful for the o^^any judge of 
court in which such suit shall be depending, or any judge of any of » court of record, 
the said courts, if such court or judge shall be satisfied that the ^^^ ^^^ ^^ 
trial will not involve any difficult question of fact or law, and 

such court or judge shall think fit so to do, to order and direct that 
the issue or issues joined shall be tried before the sheriff of 'the 
county where the action is brought, or any judge of any court of 
record for the recovery of debt in such county ; and for that pur- , 
pose a writ shall issue, directed to such sheriff, commanding him to 
try such issue or issues, by a jury to be summoned by him, and to 
return such writ, with the finding of the jury thereon indorsed, at 
a day certain, in term or in vacation, to be named in such writ ; 
and thereupon such sheriff or judge shall summon a jury, and shall 
proceed to try such issue or issues. 

XVIII. And be it further enacted, that at the return of any such Upon the return 
writ of inquiry, or writ for the trial of such issue or issues as * *"^ "v""i 
aforesaid, costs shall be taxed, judgment signed, and execution oi issues. Judg- 

lucent to DG 

issued forthwith, unless the sheriff, or his deputy, before whom signed, unless, 
such writ of inquiry may be executed, or such sheriff, deputy, or ^^' 
judge, before whom such shall be had, shall certify, under his hand, ' ' 
upon such writ, that judgment ought not to be signed, until the 
defendant shall have had an opportunity to apply to the court, for 
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a new inquiry or trial, or a judge of any of the said courts shall' 

think fit to order, that judgment or execution shall be stayed, till 

a day to be named in such order ; and the verdict of such jury, oo 

the trial of such issue or issues, shall be as valid, and of the like 

Sherifi; as to force, as a verdict of a jury at nisi prku ; and the sheriff or his 

have the like ° deputy, or judge, presiding at the trial of such issue or issues, shall 

powers as judges ]|ave the like powcTs, with respect to amendment on such trial, as 

jinte 154. ^^ hereinafter given to judges at ntnprtiu. 

Provisions of 1 XIX. Provided also, that all and every the provisions contained 

W. IV. c. 7. to ^ ^^ statute made and passed in the first year of the reien of 

extend to such ... 

writs of inquiry, his present majesty, intituled An Act for the more speedy Judgment 

issues. ^^ Execution in Actions brought in His Majesty's Courts of Law 

at Westminster^ and in the Court of Common Pleof. of the County 

Palatine of Lancaster, and for amending the Law as to Judgment 

on a Cognovit ttctionem in Cases of Bankruptcy, shall, so &r as the 

same are applicable thereto, be extended and applied to judgments 

and executions upon such writs of inquiry, and writs fi>r the trials 

of issues, in like manner as if the same were expressly re-enacted 

herein. 

Sherififs to name XX. And be it further enacted, that from and after the Jirst 

reridenTin Lon- ^^V ^^^^''^ one thousand eight hundred and thirty-three, the sheriff 

<^on. of each county in England and fVales shall severally name a suffi- 

Ante, 84. ^'^^^^ deputy, who shall be resident, or have an office, within one 

mile from the Inner Temple Hall, for the receipt of writs, granting 

warrants thereon, making returns thereto, and accepting of all 

rules and orders to be made on, or touching the execution of any 

process or writ, to be directed to such sheriff. 

Defendant to be XXI. And be it further enacted, that it shall be lawful for the 

money into^^ defendant, in all personal actions, (except actions for assault and 

court, in certain battery, false imjurisonment, libel, slander, malicious arrest or 

judge's' order. prosecution, criminal conversation, or debauching of the plaintiff's 

Ante, 139. daughter or servant,) by leave of any of the said superior courts 

where such action is pending, or a judge of any of the said 
superior courts, to pay into court a sum of money, by way of com- 
pensation or amends, in such manner, and under such regulations, 
as to the payment of costs, and the form of pleading, as the said 
judges, or such eight or more of them as aforesaid, shall, by any 
rules or orders by them to be from time to time made, order and 
direct. 
Power to direct XXII. And whereas unnecessary delay and expence is some- 
^ °"' ^ times occasioned, by the triid of local actions in the county where 
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the cause of action has arisen ; be it therefore enacted, that in any be tried in any 

action depending in any of the said superior courts, the venue in ^°"°^- 

which is by law local, the court in which such action shall 'be de- ' 

pending, or any judge of any of the said courts, may, on the 

application of either party, order the issue to be tried, or writ of 

inquiry to be executed, in any other county or place than that in 

which the venue is laid ; and for that purpose, any such court or 

judge may order a suggestion to be entered on the record, that 

the trial may be more conveniently had, or writ of inquiry 

executed, in the county or place where the same is ordered to take 

place. 

XXIII. And whereas great expence is oflen incurred, and delay Allowing 
or &ilure of justice takes place, at trials, by reason of • variances, be*made™*he*n 
as to some particular or particulars, between the proof and the *"y variance ap- 
record, or setting forth on the record or document on which the the proo^and 
trial is had, of contracts, customs, prescriptions, names, and other *^c/««»J^l or 

^ f^ r ' » setting forth on 

matters or circumstances, not material to the merits of the case, the record, of 
and by the mis-statement of which the opposite party cannot have ^"^ i^lS^any par- 
been prejudiced, and the same cannot in any case be amended at ticular not ma- 

, . , 1 1 . . , . tenal to the 

the trial, except where the variance is between any matter m merits of the 

writing or in print, produced in evidence, and the record : And "l^'. *?^ ^ 

whereas it is expedient to allow such amendments as hereinafter site party cannot 

mentioned to be made on the trial of the cause ; be it therefore i^ced, 

enacted, that it shall be lawful for any court of record, holding jnie, 147, 8, 9. 

plea in civO actions, and any judge siting at nisi prtus, if sudi i 

court or judge shall see fit so to do, to cause the record, writ, or 

document, on which any trial may be pending before any such 

court or judge, in any civO action, or in any information in the 

nature of a quo warranto, or proceedings on a mandamus, when 

any variance shall appear between the proof, and the recital or 

setting forth on the record, writ, or document on which the trial 

is proceeding, of any contract, custom, prescription, name, or other 

matter, in any particular or particulars in the judgment of such 

coort or judge not material to the merits of the case, and by which 

the opposite party cannot have been prejudiced in the conduct of 

his action, prosecution, or defence, to be forthwith amended, by 

some officer of the court or otherwise, both in the part of the 

pleadings where such variance occurs, and in every other part of 

the pleadings which it may become necessary to amend, on such Terms of 

terras, as to payment of costs to the other party, or poa^ning the *™^<^°>^ 

trial to be had before the same or another jury, or both payment 



238 APPENDIX. 

of costs and postponement, as such court or judge sball think 
reasonable ; and in case such variance shall be in some particular 
or particulars, in the judgment of such court or judge not material 
to the merits of the case, but such as that the opposite party may 
have been prejudiced thereby, in the conduct of his action, prose- 
cution, or defence, then such court or judge shall have power to 
cause the same to be amended, upon payment of costs to the other 
party, and withdrawing the record, or postponing the trial as afore- 
Trial to proceed, said, as such court or judge shall think reasonable ; and afler any 
ment, as if no ^^^^ amendment, the trial shall proceed, in case the same shall be 
variance had ap- proceeded with, in the same manner in all respects, both with re- 

spect to the liability of witnesses to be indicted for perjury, and 
Order for Otherwise, as if no such variance had appeared ; and in case such 

be indorsed on ^^^ ®^*^^ ^ ^*^ *^ *••*• prtiw, or by virtue of such writ as afore- 
potieoy and en- said, the order for the amendment shall be indorsed on the poftea 

tered on roIL 

or the writ, as the case may be, and returned, together with the 
record or writ, and thereupon such papers, rolls, and other records 
of the court from which such record or writ issued, as it may be 
necessary to amend, shall be amended accordingly; and in case 
the trial shall be had in any court of record, then the order for 
amendment shall be entered on the roll or other document upon 
Party di8tatis6ed which the trial shall be had : provided, that it shall be lawful for 
Judge, may apply any party who is dissatisfied with the decision of such judge at 

to the court for j^gi priuSf sheriff, or other officer, respecting his allowance of any 
new tnal* 

such amendment, to apply to the court from which such record or 

writ issued, for a new trial upon that ground; and in case any such 

court shall think such amendment improper, a new trial shall be 

granted accordingly, on such terms as the court shall think fit, 

or the court shall make such other order, as to them may seem 

meet. 

Power for the XXIV. And be it further enacted, that the said court or judge 

court, or Judff^ 

to direct the shall and may, if they or he think fit, in all such cases of variance, 

^ts to be found instead of causing the record or document to be amended as afore- 

specially. ® 

Ante 149. ^^^' ^^^^^ ^^ jury to find the fact or facts according to the evi- 

dence ; and thereupon such finding shall be stated on such record 
or document, and, notwithstanding the finding on the issue joined, 
the said court, or the court from which the record has issued, shall, 
if they shall think the said variance immaterial to the merits of the 
case, and the mis-statement such as could not have prejudiced the 
opposite party in the conduct of the action or defence, give judg* 
ment according to the v6ry right and justice of the case. 
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XXV. And be it further enacted, that it shall be lawful for the Power to state a 
parties in any action or information, after issue joined, by consent, ^^^^^^^ 
and by order of any of the judges of the said superior courts, to ing to triaL 
state the facts of the case, in the form of a special case, for the '^^*^* ^^^* 
opinion of the court; and to agree that. a judgment shall be entered 

for the plaintiff or defendant, by confession, or of nolle prosequi^ 
immediately after the decision of the case, or otherwise as the 
court may think fit; and judgment shall be entered accord- 
ingly. 

XXVI. And in order to render the rejection of witnesses on the Witnesses in- 
ground of interest less frequent, be it further enacted, that if any ^'^^ ^}^^y 

o ^ ^ ' ^ •'on account of 

witness shall be objected to as incompetent, on the ground that tlie the verdict, to be 

verdict or judgment, in the action on which it shall be proposed to 

examine him, would be admissible in evidence for or against him, 

such witness shall nevertheless be examined ; but in that case a 

verdict or judgment in that action, in favour of the party on whose 

behalf he shall have been examined, shall not be admissible in 

evidence for him, or any one claiming under him ; nor shall a 

verdict or judgment against the party on whose behalf he shall 

have been examined, be admissible in evidence against him, or any 

one claiming under him, * 

XXVII. And be it further enacted, that the name of every wit- Diraction to in- 
ness objected to as incompetent, on the ground that such verdict or of the irit °*'"^ 
judgment would be admissible in evidence for or against him, shall the record. 

at the trial, be indorsed on the record or document on which the '^^^* ^^®* 
trial shall be had, together with the name of the party on whose 
behalf he was examined, by some officer of the court, at the re- 
quest of either party, and shall be afterwards entered on the record 
of the judgment; and such indorsement, or entry, shall be sufficient 
evidence that such witness was examined, in any subsequent pro- 
ceeding, in which the verdict or judgment shall be offered in 
evidence. 

XXVIIL And be it further enacted, that upon all debts or sums Jury empowered 
certain, payable at a certain time or otherwise, the jury, on the ^^ "^ jdJS!*'^* 
trial of any issue, or on any inquisition of damages, may, if they ^„^ 172. 
shall think fit, allow interest to the creditor, at a rate not exceed- 
ing the current rate of interest, from the time when such debts or 
sums certain were payable, if such debt or sums be payable by 
virtue of some written instrument at a certain time, or if payable 
otherwise, then from the time when demand of payment shall have 
been made in writing, so as such demand shall give notice to the 
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debtor, that interest will be claimed from tiie date of sueh demand, 

until the term of payment: provided* tliat interest shall be pi^^k 

in all eases, in which it is now payable by law. 

In certain ic- XXIX. And be it further enacted, that the jury, on the trial ol 

may'ffive di^ ^^^ issue, or on any inquisition of damages, may, if they shall 

mages, in the na- think fit, give damages in the nature of interest, over and above 

turc of interest. ,,«, ii.^i 

the value of the goods at the time of the conversion or seisure, lu 
aU actions of trover, or trespass de bonis asparUUis ; and over and 
above the money recoverable, in all actions on policies of assurance, 
made afler the passing of this act« 
Interest to be XXX. And be it fiirthet enacted, that if any person shall sue 

writs of CTTor ^"^ ^^y ^'^^ ^^ error, upon any judgment whatsoever, given in any 
for the time that court, in any action personal, and the court of error shall giv€ 
been delayed. judgment for the defendant thereon, then interest shall be allowed 
AnUt 174. by the court of error, for such time as execution has been delayed 

by such writ of error, for the delaying thereof. 

Executors, suing XXXI. And be it fijurther enacted, that in every action brought 

testator, to pay ^1 ^^y executor or administrator, in right of the testator or intes-' 

^*^ tate, such executor or administrator shalli unless the court in which 

"^ ''^' such action is brought, or a judge of any of the said superior 

courts, shall otherwise order, be liable to pay costs to the defend* 

anty in case of being nonsuited, or a verdict passing against the 

plaintiff, and in all other cases in which he lyould be liable, if such 

plaintiff were suing in his own right, upon a cause of action accruing 

to himself; and the defendant shall have judgment for such costs, 

and they shall be recovered in like manner. 

One or more of XXXII. And be it further enacted, that where several persons 

anto^ any aol '^^ ^ made defendants in any personal action, and any one or 

tioD, having a more of them shall have a noUe proseqw entered as to him or them, 

nolle protegtdt 

or a Terdict, or, upon the trisl o£ such action, shall have a verdict pass for him or 

shall have cosia. f^^j^ every such person shall have judgment for, and recover his 

' ' reasonable costs ; unless, in the case of a trial, the judge before 

whom such cause shall be tried, shall certify upon the record, under 

his hand, that there was a reasonable cause for making sueh person 

a defendant in such action* 

Where no& XXXIII. And be it further enacted, that where any noUe pr^- 

u^'Vta com? '^*^ '^*^^ ^^® ^^^ entered upon any count, or as to part of any 
Src declaration, the defendant shall be entitled to, and have judgment 

Anie, 180. for, and recover his reasonable costs in that behalf. 

Plaintiff in 9are XXXIV. And be it further enacted, that in all writs of setr f 
"Sffor defendam f^^ciaiy theplaintiff obtaining judgment an [or] an award of execution, 
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shall recover his costs of suit, upon a judgment by default, as well on demurrer, to 

as upon a judgment after plea pleaded, or demurrer joined ; and 

that where judgment shall be given either for or against a plaintiff 

or demandant, or for or against a defendant or tenant, upon any 

demurrer joined in any action whatever, the party in whose favour 

such judgment shall be given, shall also have judgment to recover 

his costs in that behalf. 

XXXV. And whereas it is provided in and by a statute passed Costs of special 
in the sixth year of the reign oi his late Majesty, intituled An Act i^Jj^JU^*** °^ 
for consolidating and amending the Lam relative to Jurors and /u- g Geo. IV. c. 
net, that the person or party who shall apply for a special jury, ^^* 

shall pay the fees for striking such jury, and all the expences oc- ^'' 
casioned by the trial of the cause by the same ; and shall not have 
any further or other allowance for the same, upon taxation of 
costs, than such person or party would be entitled unto, in case the 
cause bad been tried by a common jury, unless the judge before 
whom the cause is tried shall, immediately after the verdict, certify 
under bis hand, upon the back of the record, that the same was a 
cause proper to be tried by a special jury : And whereas the said 
provision does not apply to cases in which the plaintiff has been 
nonsuited, and it is expedient that the judge should have such 
power of certifying, as well when a plaintiff is nonsuited, as when 
be has a verdict against htm ; be it therefore enacted, that the said 
provision of the said last-mentioned act of parliament, and every 
thii^ therein contained, shall apply to cases in which the plaintiff 
shall be nonsuited, as well as to cases in which a verdict shaU pass 
against him. 

XXXVI. And whereas it would tend to the better dispatch of Power tvmaftr 
business, and would be more convenient, and better assimilate the [he officers of ^ 
practice, and promote uniformity in the aUowance of costs, if the «^h court at 
officers on the plea side of the court of King's Bench and Exche- taxing costs» 
query and the officers of the court of Common Pleas at Westminster, Ante, 18& 
who now perform the duties of taxing costs,, were to be empowered 

to tax costs which have arisen, or may arise in eadi of the said 
courts indiscriminately; be it therefore enacted, that it shall be 
lawful for the judges of the said courts, or such eight or more of 
them as aforesaid, by any rule or order to be from time to time 
made, in term or vacation, to make such regulations for the tax- 
ation of costs, by any of the said officers of the said courts indis- 
criminately, as to them may seem expedient, although such costs 
may not have arisen in respect of business done in the court to 

a 
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which such officer belongs ; and to appoint some convenient place, 

in which the business of taxation shall be transacted for all the 

said courts, and to alter the same, when and as it may seem to them 

expedient. 

Executors of XXXVII. And be it further enacted, that it shall be lawful for 

train for wrears ^^^ executors or administrators of any lessor or landlord, to dis- 

in bis lifetime, i^sdn Upon the lands demised for any term, or at will, for the ar- 

82*8*' ^"** rearages of rent due to such lessor or landlord in his lifetime, in 

like manner as such lessor or landlord might have done in his 
lifetime. 
Arrears may be XXXVIII. And be it further enacted, that such arrearages may 
^*thin"six ^^* ^® distrained for, after the end or determination of such term, or 
montbs aAer de- lease at will, in the same manner as if such term or lease had not 
term. been ended or determined ; provided that such distress be made 

Bradb.Distl27. within the space of ^ calendar months after the determination of 

such term or lease, and during the continuance of the possession of 
the tenant from whom such arrears became due ; Provided also, 
that all and every the powers and provisions in the several statutes 
made relating to distresses for rent, shall be applicable to the dis- 
tresses so made as aforesaid. 
Submission to XXXIX. And whereas it is expedient to render references to 

arbitration by arbitration more effectual ; be it further enacted, that the power 
&c. not to be re- and authority of any arbitrator or umpire, appointed by or in pur- 
yocable. without glance of any rule of court, or judge's order, or order of Nm 

leave of the •* ^ v %^ ^ 

court. PriuSy in any action now brought, or which shall be hereafter 

AfUe, 169. brought, or by or in pursuance of any submission to reference, 

containing an agreement that such submission shall be made a rule 
of any of his Majesty's courts of record, shall not be revocable by 
any party to such reference, without the leave of the court by 
which such rule or order shall be made, or which shall be men- 
tioned in such submission, or by leave of a judge ; and the arbi- 
trator or umpire shall and may, and is hereby required to proceed 
with the reference, notwithstanding any such revocation, and to 
make such award, although the person making such revocation 
shall not afterwards attend the reference ; and that the court, or any 
judge thereof, may from time to time enlarge the term for any such 
arbitrator making his award. 
Power to compel XL. And be it further enacted, that when any reference shall 
*fVt^" ^*^^ been made by any such rule or order as aforesaid, or by any 

Ante, 170. submission containing such agreement as aforesaid, it shall be law> 

ful for the court by which such rule or order shall be made, or 
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which shall be ntentioned in such agreement, or for any judge, by 
rule or order to be made for that purpose^ to command the attend- 
ance and examination of any person to be named, or the production 
of any documents to be mentioned in such rule or order ; and the 
disobedience to any such rule or order shall be deemed a contempt 
of court, if, in addition to the service of such rule or order, an 
appointment of the time and place of attendance in obedience 
thereto, signed by one at least of the arbitrators, or by the umpire, 
before whom the attendance is required, shall also be served, either 
together with, or after the service of such ride or order : Provided , 

aksys, that every person, whose attendance shall be so required, 
shall be entitled to the like conduct money, and payment of ex- 
pences, and for loss of time, as for and upon attendance at any 
trial : Provided also, that the application made to such court or 
judge, for such rule or order, shall set forth the county where such 
witness is residing at the time, or satisfy such court or judge that 
such person cannot be found : Provided also, that no person shall 
be compelled to produce, under any such rule or order, any writ- 
ing or other document, that he would not be compelled to produce 
at a trial, or to attend at more than two consecutive days, to be 
named in such order. 
XLI. And be it further enacted, that when, in any rule or order Power for the 

/. « . 1 • • ^ 1^'^ x» ^ • - arbitrators, under 

ot reference, or m any submission to arbitration, containing an a rule of court, 
agreement that the submission shall be made a rule of court, it *° administer an 

, oath, 

shall be ordered or agreed, that the witnesses upon such reference ^,^ uq^ 
shall be examined upon oath, it shall be lawful for the arbitrator 
or umpire, or any one arbitrator, and he or they are hereby au- 
thorized and required, to administer an oath to such witnesses, or 
to take their affirmation, in cases where affirmation is allowed by 
law, instead of oath ; and if, upon sudh oath or affirmation, any 
person making the same shall wilfully aiid corruptly give any 
false evidence, every person so offending, shall be deemed and 
taken to be guilty of perjury, and shall be prosecuted and punished 
accordingly. 
XLII. And whereas it would be convenient, if the power of Po^*^ of grant- 

1 . * 1 1 * TYr • '"g commissions 

the superior courts of common law and 'equity at fr estmtnster to to take affidavits, 
grant commissions for taking affidavits^ to be used in the said ^j^*^"f '°j 
courts respectively, should be extended ; be it further enacted, by Ireland, 
the authority aforesaid, that the lord high chancellor, lord keeper, -'*'*^> ^*» ^* 
or lords commissioners of the great seal, the said courts of law, 
and the several judges of the same, shall have such and the same 

r2 
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powers for granting commissions, for taking and receiving affi' 
davits in Scotland and Ireland^ to be used and read in the said 
courts respectively, as they now have in all and every the shires 
and counties within the kingdom of Enghndf and dominion of 
WaleSf and town of Berfuick'Upon-Tvfixdf and in the isle of Man^ 
by virtue of the statutes now in force ; and that all and every 
person and persons, wilfully swearing or affirming fidsely, in any 
affidavit to be made before any person or persons who shall be so 
empowered to take affidavits^ under the authority aforesaid, shall 
be deemed guflty of perjury, and shall incur and be liable to the 
same pains and penalties, as if such person had wilfully sworn or 
affirmed falsely, in the open court in which such affidavit shall be 
entitled, and be liable to be prosecuted for such perjury, in any 
court of competent jurisdiction, in that part of the united kingdom 
in which such offence shall have been committed, or in that part of 
the united kingdom, in which such person shall be apprehended on 
such a charge. 

XLIII. And whereas the observance of holidays, in the said 
courts of common law, during term time, and in the offices belong- 
ing to the same, on the several days on which holidays are now 
kept, is very inconvenient, and tends to delay in the administration 
of justice ; be it therefore enacted, by the authority aforesaid, that 
none of the several days mentioned in the statute passed in the 
sessions of parliament holden in the fifUi and sixth years of the 
reign of King Edward the Sixth, intituled An act for keeping hoU^ 
daySf and fasting days, shall be observed or kept in the said courts, 
or in the several offices belonging ^ereto, except Sundays^ the 
day of the Nativity of our Lord, and the three following days, and 
Monday and Tuesday in Easter week. 

XLIV. And be it further enacted, that this statute shall com- 
mence and take effect on the frst day of June one thousand eight 
hundred and thirty-three. 

XLV. And be it further enacted, that nothing in this act shall 
extend to that part of the united kingdom called Ireland, or that 
part of the united kingdom called Scotland, except in the cases 
hereinbefore specially mentioned. 
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ACT 



To ameftd an Act qf the Second Year of His present 
Majesty, for the Uniformity of Process in Per- 
sonal Actions i in His Majestjfs Courts qfLaw at 
Westminster. 

(3 & 4 W, IV. c. 67.) 

[28th August, 1833.] 

Wheubas by an act passed in the second year of his Majesty's Preamble, 
reign, intituled An act for Uniformity of process in personal actions^ 
m Ids majesty's courts of law at Westminster, it is enacted, that the 
process in certain actions therein mentioned, shaU be according to 
the form contained in a schedule to the said act annexed, and shall 
be called a writ of summons ; and that such writ shall be issued by 
the officer of the said courts respectively, by whom process service- 
able in the county therein mentioned hath been heretofore issued 
from such court : And whereas, since the commencement of the 
said act, the writ of summonsy and other writs mentioned thei^^in, 
issued into the county of Middlesex^ have been issued, signed, and 
sealed by the signer of the bills of Middlesex in the King's Bench, 
whilst such writs, into all other counties and cities, have been issued 
and signed by a different officer, and have been sealed by the 
sealer of the writs, under and by virtue of an order 6f the judges 
of the said court : And whereas it is expedient that all writs 
issued into the county of Middlesex, from the court of King's Bench, 
should be signed and sealed by the same persons, and in like 
manner, as all other writs issued from the said court, into other 
counties and cities : Be it therefore enacted, by the King's most ex- 
cellent Majesty, by and with the advice and consent of the lords 
spiritual and temporal, and commons, in this present parliament 
assembled, and by the authority of the same, that so much of the Fkrt of recited 
said act, passed in the second year of his majesty's reign, as pro- *^ "^P**^ 
vides that the writ of summons therein mentioned shall be issued 
by the officer of the said courts respectively, by whom process 
serviceable in the county therein mentioned hath been heretofore 
issued from such court, shall be, and the same is hereby repealed ; 
and that, from and afler the passing of this act, all writs of^ summons, Writs of sum- 
dutringas, capias, and detainer, issued into the county oi Middlesex, ««"»»^»*'<nga«» 
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&c. issued into from the court of King's Bench, shall be signed, sealed, and issued, 

SenedTaS^feef *^^ ^^® ^^^^ thereon shall be taken and accounted for, by the 

accounted for, in same person or persons, and in like manner, as all other writs of 

writs under re- summons^ distringas, capias, or detainer, issued from the said court 

cited act. ^f King's Bench, under and by virtue of the said recited act ; any 

"^ ' ' law, custom, or usage to the contrary notwithstanding. 

Teste and return H* And whereas by the existing law, and the practice of the 

of ceruin writs. ^^^ courts of common law, actions may be brought, and issues 

' ' * proceed to trial and final judgment, in vacation, notwithstanding 

the cause of action may have arisen subsequent to the then pre* 

ceding term, and jury process, o/*[and] writs of execution, are now hy 

law tested in term time only ; be it therefore enacted, that from 

and afler the passing of this act, the writ of venire facias juratores 

may be tested on the day on which the same shall be issued, and 

be made returnable forthwith; and that the writ of distringas jura' 

tores, or habeas corpora juratarum, may be tested, in term or vacation, 

on a day subsequent to the teste of the writ venire facias juratores; 

Anu, 177. 188. and that all ^its of execution may be tested on the day which the 

same are issued, and be made returnable inunediately af^er ex- 
ecution thereof: Provided always, that when any trial is to be had 
at bar, the writ of venire facias juratores shall be made returnable 
as heretofore. 
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GENERAL RULES 

Agreed upon hy the Judges of all tJie Courts, in 
pursuance qf the Statute 2 W. IV. c. 39. § 14. 

MICHAELMAS TERM, 3 W. IV. (1832.) 

I. It is oBDE&EDy that every writ of summonSf capiasj and de- Joining several 
toiW, shall contain the names of all the defendants (if more than ^^^ writ 
one,) in the action ; and shall not contain the name or names of ji^tg^ 07. 
any defendant, or defendants, in more actions than one. 

II. It is fuathek ordered, that the following fees shall be Fees allowed for 

"■ • sealing writs* 

£ s. d. Afiu^is. 

For signing all writs for compelling an appearance,- 

whether of summons, distringas^ capias, or detainer, 

and whether the same shall be the first writ, or an ^ ^ 

> 2 6 
alias or pluries writ, and whether the same shall issue 

into the same county as the preceding writ, or into a 

different county 

For sealing the same 7 

For entering an appearance for every defendant 1 For entering ap- 

Unless an appearance shall be entered for more than # pcanm . 

r Ante, I05,{u 

one defendant, by the same attorney, and in that case > 4 

for every additional defendant • j 

III. It is further ordered, that the person serving a writ of Indorsement of 
summons shaU, within three days at least after such service, indorse on^writ'of «i»i- 

on such writ, the day of the week and month of such service ; ^^"^ ^**®" 

madc^ and con- 
otherwise the plaintiff shall not be at liberty to enter an appear- sequence of not 

ance for the defendant, according to the statute : and every affi- ™**^*"g **• 

datit, upon which such an appearance shall be entered, shall men- ' 

tion the day on which such indorsement was made. 
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Of true day of 
execution, on 
writ of cajtias. 

AnUy 07. 



Amount of debt 
andcoets tobe 
indorsed on writ 
of tummantt &c. 

Afiie,li. 

AUatwoAphif 
rim writi of 
ntmmontt uid 
capias^ into an- 
other county. \ 

Ante, 77. 98. 



Forms of. 
AnU, TT. 96. 



No additional fee 
for fiort omitUu 
clause, iu <(u- 

Ante, S2, 



IV. It is further ordered, that the sheriff, or other ofBcer or 
person to whom any writ of caipku shall be directed, or who shall 
have the execution and return thereof, shall, within six days at the 
least after the execution thereof, whether by service or arrest, in- 
dorse on such writ, the true day of the execution thereof; and in 
de&ult thereof, shall be liable, in a summary way, to make such 
compensation for any damage which may result from his neglect, 
as the court or a judge shall direct 

V. It is further ordered, that the second rule oi Hilary term, 
1832*, shall be applicable to all writs of mmmoM, distringatf 
capiaSf and detainer^ issued under the authority of the said act, 
and to the copy of every such writ. 

VI. It is further ordered, that any alias or pkaries writ of 
summons may, if the plaintiff shall think it desirable, be issued 
into another county; and any aUas or pluries writ of capias m&y be 
directed to the sheriff of any other county ; the plaintiff in such case, 
upon the aUas or pluries writ of summons^ describing the defend- 
ant as late of the place of which he was described in the first writ 
of summons ; and upon the alias or pluries writ of capias, referring 
to the preceding writ or writs, as directed to the sheriff to whom 
they were in fact directed. 

VII. It is further ordered, that the aUas or pluries writ of 
summons, into another county, shall be in the following form : 

WilUam the Fourth, &c. {For this form, see Append. Part III. 
Chap. IV, &c. § 14.) 

And that the aUas and pluries writ of capiat sha)I be in the fol- 
lowing form: 

William the Fourth, &c {For this form, see Append. Part IIL 
Chap. VII, &c. § 15.) 

VIII. It is further ordered, that in every writ of distringas, 
issued imder the authority of the said act, a non omittas clause may 



* By this rule it is ordered, **tbat 
upon every bailable writ and warrant, and 
upon the copy of any process served for 
the pasrment of any debt, the amount of 
the debt shall be stated, and the amount 
of what the plaintiff's attorn^ claims for 
the costs of such writ or process, arrest, 
or copy and service, and attendance to 
receive debt and costs; and that, upon 
payment thereof, within/mr days, lo the 
plaiattff or his attoniey, further proceed- 



ings will be stayed : but the defendaot 
shall be at liberty, notwithstanding such 
payment, to have the costs taxed ; and if 
more than one tixlh shall be disallowed, 
the plidntiff*8 attomay shall pay the cosU 
of taxation." For observations on this 
rule^ see 2d Supplement to Tidd Ptuc 9 
Ed. Id. and Ryiey v. BaisnmaM, 1 DowU 
Rep. 383. 4 Leg. Obs. 26. S. C per 
Taunton, J. 
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be tntrodnced by the plaintifi^ without the pAjrment of any addi- 
tional fee on that account, ' 

IX. It 18 FUKTHBR oRDE&Bo, that whcn the attorney actually Indorsement of 
suing out any writ, shall sue out the same as agent for an attorney JJJjriaoe'rf™^ 
in the country, the name and place of abode of such attorney in abode, on writ 
the country shall also be indorsed upon the said writ. agent. 

X. It is further orpered, that if the plaintiff, or his attorney^ Ante, 69. 
shall omit to insert in, or indorse on any writ, or copy thereof, Coniequencc of 

oniittinff requi- 

any of the matters required by the said act to be by him inserted nte imertiont, 

therein, or indorsed thereon, such writ, or copy thereof, shall not ^ »ndon«nent*, 

, on wnt, or copy. 

on that account be held void; but may be set aside as irr^^ar, ^^^ 71^ 
upon application to be made to the court out of which the same 
shall issue, or to any judge. 

XI. It is further ordered, that upon all writs of capias, Decluingde 
where the defendant shall not be in actual custody, the plaintiff, bailaUeprocess. 
at the expiration of eight days after the execution of the writ, in- jnte, 123, 4. 
dusive of the day of such execution, shall be at liberty to declare 

de bene esse, in case special bail shall not have been perfected : 
And if there be several defendants, and one or more of them shall 
have been served only, and not arrested, and the defendant or de- 
fendants so served shall not have entered a c<Hnmon appearance, 
the plaintiff shall be at liberty to enter a common appearance for 
him or them, and declare againt him or them in chief, and de bene 
esse against the defendant or defendants who shall have been ar- 
rested, and shall not have perfected special bail. 

XII. It 18 FURTHER ORDERED, that in case the time for plead- Conaeqaence of 
ing to any declaration, or for answering any pleading, shall not ^f ^. „^ ' 
have expired before the tenth day o£ August in any year, the party expiring before 
called upon to plead, reply, &c. shall have the same number of . 

days for that purpose, after the twenty-fourth day of October, as if 
the declaration, or preceding pleading, had been delivered or filed 
on the twenty-fourth day of October; but in such cases, it shall not 
be necessary to have a second rule to plead, reply, &c. 

XIII. It is FURTHER ORDERED, that in case a judge shall have Attacbment for 
made an order in vacation, for the return of any writ issued byau- orfci-to^^ra 
thority of the said act, or any writ of capias ad satisfaciendum, writ, when made 
fieri facias, or elegit, on any day in vacation, and such order shall 



have been duly served, but obedience shall not have been paid 
thereto, and the same shall have been made a rule of court in 
the term then next following, it shall not be necessary to serve 
such rule of court, or make any firesh demand of performance 



Ante, 109. 
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thereon ; but an attachment shall issue forthwith, for disobedience 

of such order, whether the thing required by such order shall^ or 

shall not have been done in the mean time. 

Procee^ngtto XIV. It 18 FUBTHER ORDERED, that if any attorney shaU, as re- 
be stayed, on at- . 
toraey*! dedar- quired by the said act, declare that any writ of summons^ or writ 

iDg ^^^^"^ of capiaSf upon which his name is indorsed, was not issued by him, 

out his autho- or with his authority or privity, all proceedings on the same shall 

" ^' be stayed, until further order. 

jinu, 7a 106. ^^/ ^ , :. 1 . 1 1, . 

Mod f '^ FURTHER ORDERED, that every declaration shaU m 

titling declant- future be entitled in the proper court, and of the day of the month 

and year on which it is filed or delivered ; and shall commence as 
jinu, 121, 2. "^ . 

150, 51. 196. follows: {The commencements of declarations^ here re/erred to, mU 

be found in the Appendix, Part III. Chap. XVII. $ § 6, 7, 8, 9.) 
Fledges discon- And the entry of pledges to prosecute, at the conclusion of the 
tioued. declaration, shall in future be discontinued ». 

' . ' * XVI. It is ordered, that the writ of capias^ and distrtjugas, 
writs oicapiast which shall hereafler be issued out of the superior courts of law at 
?nto couni^^M- ^^'l^inster, into the counties palatine of Lancaster or Durham^ 
latine. shall be directed to the Chancellor of the county palatine of Lan- 

Ante, 81, 2. 90. caster, or his deputy there, or to the Bishop of Durham^ or his 

chancellor there; and shall be in the following form: {For the form 
of the writ of distringas, into the county palatine of Lancaster or 
Durham, see Append. Part III. Chap. IV, &c. § ^l ; and for the 
notice to be subscribed thereto, ui. $ 22 : and for the form of the 
writ of capias into those counties, see id. Chap. VII. &c. § 3. ; 

and for the memorandum to be subscribed thereto, warning to the 

« 

defendant, and indorsements thereon, id. §§ 4, 5, 6. ^) 



HILARY TERM^ 3 W. IV. (1833.) 

Judge's order to It IS ORDERED, that in case a rule of court, or judge's order, for 
TaMuon^^' "* returning a bailable writ of capias shall expire in vacation, and 
jtnu, no, 11. ^^ sheriff, or other officer, having the return of such writ» shall 

return cepi corpus thereon, a judge's order may thereupon issue, 
requiring the sheriff, or other officer, within the like number of 
days afler the service of such order, as by the practice of the 
court is prescribed, with respect to rules to bring in the body 
issued in term, to bring the defendant into court, by forthwith 

* The foregoing rules were signed by ^ The htter rule was signed by all the 

all the judges, inclading the late Lord judges, except the late I<otd TetUerdm. 
TetUfirden. 
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patting in and perfecting bail above to the action: And if the 
sheriff, or other officer, shall not duly obey such order, and the 
same shall have been made a rule of court in the term next fol- 
lowing, it shall not be necessary to serve such rule of court, or to 
make any fresh demand thereon ; but an attachment shall issue 
forthwith, for disobedience of such order, whether the bail shall 
or shall not have been put in and perfected in the meantime. 

TRINITY TERM, 3 W. IV. (1833.) 

I. It is declared and ordered, that in all cases in which a de- Time for decbr- 
fendant shall have been, or shall be detained in prison, on any writ JJ^ne^*"*** ^"" 
of capias, or detainer , under the statute 2 W. IV. c. 39, or, being jinUyllS. 
arrested thereon, shall go to prison for want of bail, and in all 
cases in which he shall have been, or shall be rendered to prison 
before declaration, on any such process, the plaintiff in such pro- 
cess shall declare against such defendant, before the end of the 
next term afler such arrest or detainer, or render and notice there- 
of; otherwise such defendant shall be entitled to be discharged 
from such arrest or detainer, upon entering an appearance accord- 
ing to the form set forth in the aforesaid statute 2 W. IV. c. 39. 
Sched. No. 2, unless further time to declare shall have been given 
to such plaintiff, by rule of court, or order of a judge. 

U. It is ordered, that from the present day, in all actions Time for plead, 
against prisoners in the custody of the marshal of the Marshalseoj tiMis^acdiirt*" 
or of the warden of the Fleet, or of the sheriff, the defendant shall pnsonera. 
plead to the declaration at the same time, in the same manner, '^"'^» ^^^ ^'^' 
and under the same rules, as in actions against defendants who 
are not in custody. 

ni. It is ordered, that from and afler the tenth day of July Time to render 
next, where the plaintiff proceeds by acdon o£deht on the recog- piaintittpro- 
nizance of bail, in any of the coUrts at Westminster, the bail shall ^^^^y *^°" 

- , . of debt on r&- 

be at liberty to render their principal, at any time within the space cognizance of 
of fourteen days next afler the service of the process upon them, 

I. r . . 1 . J ■. , . t , . , , TiddlVac.9 

but not at any later period ; and that upon such render being duly Rd. 883, i. 
made, and notice thereof given, the proceedings shall be stayed, 
upon payment of the costs of the writ, arid service thereof only. 

The following rule was agreed upon by the judges of the court R. Mich, s W. 
of King's Bench, in pursuance of stat. 2 W. IV. c. 39. § 18. and took ^^' ^*^' 
effect on the first day of Michaelmas Term, 1832. 
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By whit officers It is ordered, that all writs of sufnmons, distringas^ capias^ and 
mons,°&c!*8hiiU ^'^'W^* issued in the county of Middlesex, shall be issued, signed, 
be issued, ngo- and Sealed, by the signer of the bills of Middlesex ; and that all 
in K. B. such writs, issued in any other county, shall be issued and signed 

jfnUj 72. by the signer of the writs, in the Ring's Bench office, and sealed 

by the sealer of the writs, until further order. 
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PART III. 



PRACTICAL FORMS. 



CHAP. I. 



Entries of Mesne Process, to save the Statute (^ 

Limitations. 

. As yet of term, {the term tn, or as of y which the 

Entiy of writ of rmt of summons was sued out,) in the year of die 

^m^fZ^eu "ign of King William the Fourth. Witness Sir Thomas 

««f^ by the Denman, Knight. 

plaintiff or bis » -o 171,11 

sttomey, ond Ellenbarough. 

L7Jlb/^J'ti'' England, (to wit.) Our lord the king sent to C. D. of , in 

of limiutioDs, in the county of , his writ close in these words, that is to say : 

^ ^'5, -y William the Fourth, &c. {here copy the writ of summons verbatim, 

' io the end, as in p. 262, 3, and proceed as follows :) And afterwards, 

and within one calendar month next after the expiration of the 

■aid writ, including the day of such expiration, to wit, on 

the day of 18 — , the said A. B, by E. F. of • 

his attorney, {or, if the writ was issued by the plaintiff w 

perswt " the said A. B. in his proper person ",) by whom the said 

R«(urn of non writ was issued, returned, that the said C. D. was not found in the 

0U intmaut* ,^y county of—, or within two hundred yards of the border thete- 

of ; and the said C. D. has not appeared to the said action, accord- 
Airsrd Qftittoi. ing to the exigency of the said writ : Therefore, by another writ of 
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our said lord the king, issued by the said E, F. {or, A. B.) in eon- Chap. I. 
tinuation of the said first mentioned writ, within one such calendar 
month next after the expiration thereof, to wit, on the - day of 

18 — , the said C. Z). is commanded, as before he was 

commanded, that within eight days after the service of the said 
writ secondly mentioned on him, inclusive of the day of such ser- 
vice, he do cause an appearance to be entered for him, in his 
Majesty's court of King's Bench, (&c.) in an action on promises, 
(or, of debt, &c. as the case may he,) at the suit of the said jf, B. 
And the said C. D., as before, is required to take notice, that in 
default of his so doing, the said plaintiff may cause an appearance 
to be entered for him, and proceed therein to judgment and execu- 
tion ; and which said last mentioned writ doth contain a memO' 
randum^ indorsed thereon, {or, subscribed thereto,) specifying the 
day of the date of the said first mentioned writ, &c« 

(to wit.)* C, D. of , in the county of , was, by (§ l. a.) 



his Majesty's writ offiumnums, directed to the said C D. and dated ^p ^ "^ 

the day of , in the year of the reign of his said jiing^ 51, 77. 

Majesty, commanded, that within eight days after the service of 
that writ on him, inclusive of the day of such service, he should 
cause an appearance to be entered for him, in his said Majesty's 
court of Common Pleas, in an action on promises, (or, of debt, &c. 
as in the writ,) at the suit of J. B, ; and was thereby required to 
take notice, that in default of his so doing, the said A. B, might 
cause an appearance to be entered for him, and proceed therein to 
judgment and execution. And afterwards, and within one calendar 
month next afler the expiration of the said writ, &c. {as in the 
lastf to the end, substituting ** Common Pleas," ybr " King's Bench.") 



Pleas before the Barons of the Exchequer at West- ($ 1. b,) 

minster, among the pleas of the term of , (the term 1^^ "" ^^^ 

in, or as of, which the writ of summons was sued out,) in ^^ 51, 77, 

the year of the reign of our sovereign lord WiUiam 

the Fourth, by the grace of God, of the united king- 
dom of Great Britain and Ireland king, defender of the 
faith, and in the year of our Lord 18 — . 
(to wit). C. D. of , in the county of , was, by 



his Majesty's writ of summons, &c. (as in last, substituting ** Ex- 
chequer of Pleas," for " Common Pleas.") 



254 



APPENDIX. 



(§ I.e.) 
The like, and 
award of dis' 
tringcut to savcf 
the statute, in 
KB.* 

^nie, 51. 77. 



Entry of wnt 
of cajrias^ with 
8herift^*8 return 
of mm eU in- 
venlus, and 
award of alia t 
capiaSf in K. B/ 

Return of non 
<est inventits. 

Award of <dias. 



{As m § 1, to the defendanVs non-appearance ^ en the return 
of non est inventus to the writ of sumnumSf and then as follows:) 
Therefore, by another writ of our said lord the king of distringas^ 
issued by the said E, F, {or, A. B*) in continuation of the said 
first mentioned writ, within one such calendar month next afler 

the expiration thereof, to wit, on the day of 18 — , the 

sheriff of is commanded, that he omit not by reason of any 

liberty in his bailiwick, but that he enter the same, and distrain 
upon the goods and chattels of the said C D, for the sum of 40^ 
in order to compel his appearance, in his said majesty's court of 
King's Bench, (&c.) to answer the said A. B. rati plea of trespass 
on the case, (or, debt, &c. as the case may he;) and how the said 
sheriff shall execute that writ, he make known to our said lord 
the king, (or, to the justices of our said lord the king, or the 

barons of his majesty's Exchequer,) in his said court, the 

day of , next ensuing : the same day is given to the par- 
ties aforesaid, at the same place. At which day, before our 
said lord the king (in K. B, ; or, in the Exchequer^ before the 
barons of the said Exchequer) at Westminstery cotnes (or, in C, P., 
** At which day comes here,") the said A. B, by the said E. F, his 
attorney, {or, in his proper person,) and offers himself against the 

said C D, in the plea aforesaid ; and the sheriff, to wit, , 

sheriff of aforesaid, now here returns, that the said C« D. is 

not found in his bailiwick, and that the said C 2). hath nothing 
therein, by which he can be distrained ; and the said C. /)• doth 
not come, &c. 

As yet of term, &c. (§ 1). 

England, (to wit). Our lord the king sent to his sheriff of 
, his writ close in these words, that is to say : WilUam the 



Fourth, &c. {here copy the writ of capias, verbatim, to the end, as 
in p. 272). And afterwards, and within one calendar month next 
afler the expiration of the said writ, including the day of such ex- 
piration, to wit, on the day of 18- — , the sheriff, to wit, 

, sheriff of aforesaid, returned, that the said C Z). was not 

found in his bailiwick ; and the said C Z). did not come : There- 
fore, by another writ of our said lord the king, issued by the said 
E. F. {or. A* B*) in continuation of the said first mentioned writ, 



* The diflerences between this entry Exchequer, are the same as between the 
in K. B. and similar entries in C. P. and entries in § 1. and §§ 1. a. and 1. U 
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within one such calendar month next aflcr the expiration thereof, Chap. I. 

to wit, on the day of 18 — , the said sheriff is cora- 

manded, as before he was commanded, that he omit not, &c. (as 
in the writ ofcapiaSf p. ft72.) and which said last mentioned writ did 
contain a memoraridum, indorsed thereon, (or, subscribed thereto,) 
specifying the day of the date of the said first mentioned writ, &c. 



CHAP. III. 



Notice of Application, aTid Affidavits, ^c. for 

Admission of Attornies. 

Notice is hereby given, that E, D, of , now {or lately) (§ l.) 

under articles of clerkship to A, B. of , attorney at law, ^.^^ ^ ^ | f^ 

{addma, if the articles have been assigned^ " and which articles admission, as an 

, 1 „\ . attorney • 

were afterwards assigned to E, F, of , attorney at law, ) m- rp . , p^,^^^ 

tends to apply next term, to be admitted an attorney of his 9 Ed. 60, 70. 

majesty's court of King's Bench, {or Common Pleas, or Exchequer 

of Pleas.) Dated this day of 18—. 

E.D. 
la the King's Bench. (§ 2.) 

E. D. of , in the county of , gentleman, maketh oath ^f^^^u„deraf- 

and saith, that in pursuance of the articles of clerkship hereto an- ticle^ and of 

nexed % bearing date tlie day of 1 8 — , he hath really \^^ ^^ ^^^^ 

and truly served, and was employed by A, B, of , in the *>y tj* *^*^^» ^^ 

Tobeen- 
* Some of the forms oiaJpdaiAls, &c> judges of the court of King's Bench. grossed on a half* 

in the Appendix to the ninth Edition of * For the form of articles of clerk- c^^n tXxm^ 

Tidd*s Practice, Chap. III. which relate ship to an attorney and solicitor, see 

to the admission of attornies, not exactly Append, to Tidd Prac, 9 Ed. Chap. III. 

corresponding with the forms, as settled § 1 ; and for an affidavit of the execution 

W the judges of the King's Bench, it has of such articles, in general, itU§2; and 

been thought right, in the present Chap- where the clerk has taken a degree at the 

ter, to insert a set of forms, as so settled, university, id. § S. And as to the qua- 

io that court, and also the forms to be lification, admission, enrolment, and cer- 

used in the Common Fleas, and Ex- tiiicates of attornies, and their consequent 

chequer. privileges, disabilities, and duties, &c. 

^ This, and the two following forms, see Tidd Prac, 9 Ed. 60, &c. 

and those in $ 5, 6, were settled by the 
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Chap. III. county of , gentleman, one of the attornies of his majesty's court 

of at Westminster^ as his clerk, in the practice of an attorney 

and solicitor, from the day of the date of the said articles inclusive, to 

the day of 18 — inclusive, being the full term of five 

years. And this deponent further saith, that he did, before the 

commencement of term now last past, affix a notice in 

writing, containing the name and then place of abode of this de- 
ponent, and the name and then place of abode of the said A. B. 
the master of this deponent, in the King's Bench office, and on the 
outside of the court of King's Bench in Westminster Hall^ in the 
places where the like notices are usually affixed, purporting that 

this deponent intended to apply, in the then next term, to be 

admitted an attorney of his majesty's court of King's Bench at West" 
minster , as by a rule of the said court is in that behalf required ; 

and that he did also, before the commencement of the said 

term, enter a like notice, in the book kept for that purpose, at the 
chambers of each of the judges of the said court. And this de- 
ponent further saith, that if the said notices, or any or either of 
them, were or was afterwards removed, cancelled, or defaced, it 
was done without the privity or consent of this deponent. 

Sworn, (&c.) E. />• 

($ s.) In the King's Bench, 
made by'the ^' ^' ®^ ^" ^® county of , gentleman, and G. H. 

ckik, and an- clerk to /. K, of , gentleman, severally make oath and say ; 

other person. 

and first this deponent E, D, for himself saith, that in pursuance 

Tidd iVoc. 

9 Ed. 69, 70* ^^ ^^ articles of clerkship hereto annexed, bearing date, (&cJ) he 

hath reaUy and truly served, &c. {as in last,) And this deponent 
G, H, for himself saith, that he did, before the commencement of 

term now last past, affix a notice in writing, containing the 

name and then place of abode of the said E. /)• and the name 
and then place of abode of the said A, B. the master of the said 
E, D. in the King's Bench office, and on the outside of the court 
of King's Bench in Westminster Hallf in the places where the like 
notices are usually affixed, purporting that the said E. D. intended 

to apply, in the then next term, to be admitted an attorney 

of his majesty's court of King's Bench at Westminster^ as by a 
rule of the said court is in that behalf required ; and that he this 

deponent did also, before the commencement of the said 

term, enter a like notice, in the book kept for that purpose, at the 
chambers of each of the judges of the said court. And this de^ 



APPENDIX. 



257 



ponent E. Z). for himself further saith, that if the said notices, or Chap. Ill* 
any or either of them, were or was afterwards removed, cancelled, 
or defaced, it was done without the jHrivity or consent of this de* 
ponent. 

Sworn, (&c.) E. D. 

G.H. 
In the King's Bench. 
E. Z). of , in the county of , gentleman, and G. H, 



dark to 7. K, of , gentleman, severally make oath and say ; 

and first, this deponent E. D. for himself saith, that in pursuance 
of the articles of clerkship hereto annexed, bearing date, {Sec) he 
hath really and truly served, and was employed by A* B. of , 

in the county of , one of the attomies of his majesty's court 

of at Westnunster, as his clerk, in the practice of an attorney 

and solicitor, from the day of the date of the said articles inclusive, 

to the day of 18 — inclusive, being a period of ■ 

years, calendar months, and -^-^ days ; and that in pursu^ 

ance of an indenture of assignment of the said articles, also here- 
to annexed, bearing date, (&c.) he this deponent hath really 

and truly served, and was employed by L. M. of • , in the 

county of , in the said assignment mentioned,, one other of 

the attomies of bis said majesty's court of ■ at Westminster^ as. 
his clerk, in the practice of an attorney and soKcitor, from the 

day of the date- of the said assignment inclusive, to the day 

of 18 — inclusive, being a period of — years, calen- 
dar months, and days, making in the whole the full term of 

five years. And this deponent Q. //» for himself saith, that he 

did, before the commencement of term now last past, affix a 

notice in writing, containing the name and then place of abode 
of the said E> D. and the names and places of abode as well of 
the said A' B. as of the said Z. M. the respective masters of the 
said £• D., in the King's Bench office, &c. (as in the last^ t9 the enA,) 

E. D. 
G.H. 
In the King's Bench. 

E. D. of , gentleman, maketh oath and saith, that in' pur- 
suance of the articles- of clerkship hereto annexed, bearing date 

the day of 18 — , he hath really and truly served, and 

was employed by A. B. of , in the county of , one of the 

attomies of his majesty's court of King's Bench at Westminster^ 

s 



(§*.) 
Thelikeb when 
the seryice waf 
under articles of 
clerkship^ and 
aulgnment. 

Ed. 69, 70. 



The Bket.whero- 
the clerk lerved 
part of his time 
as pupil to a 
barrister, or 
special pleader. 

Tidd Prac, ^ 
Ed. 6a 
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Chap. III. 



(§6.) 
Affidavit to be 
made by the 
barrister, or 
special pleader. 

Tidd Prac9 
Ed. 69. 



(5 7.) 
Affidavit of the 
payment of 
stamp duty on 
articles. 

To been- 
grossed on a 
separate stamp. 

Tidd Frac. 9 
Ed. 70. 



as his clerk, in the practice of an attorney and solicitor, from the 

day of the date of the said articles, to the day of — 1 8 — 

inclusive, heing a period of years, months, and 

days : And further saith that, by virtue and under the authority 
of an act of parliament made and passed in the first and second 
years of the reign of his late majesty king George the Fourth, in- 
tituled ** An act to amend the several acts for the regulation of 
attomies," he this deponent actually and really was and continued 

with, and was actually and really employed by. /. K. of , in 

the coimty of , Esquire, as his pupil, from the day of 

18 — , to the day of 18 — inclusive, being a period 

of—-; and that the said /. IT. during the term of such last- 
mentioned service, was a person bond fide practising as a barrister, 
{or, a certificated special pleader) in England; and which said ser^ 
vices in the whole amount to the full term ofjwe years. And tliis 
deponent further saith, that he did, before the oommenc^ment of 
term now last past, affix a notice, &c. {tu in § 2.) 

In the King's Bench. 
/. K. of , Enquire, maketh oath and saith, that E. Z>. of 

, actually and really Was and continued with, and was actually 

and really employed by this deponent, as his pupil, from the 

day of 18 — to the ■■ ■■■ day oi 18 — inclusive: And 

this deponent further saith, that during the whole of such period, 
he this deponent was a practising barrister in England^ (or was 
actually and bond fide practising as a certificated special pleader 
in England, as the case may he.) 

Sworn, (&c) /. K, 

In the King's Bench. 

E. Z). of , in the county of , gentleman, maketh 

oath and saith, that the stamp duty of one hundred and 
twenty pounds was paid in respect of certain articles of clerkship, 

bearing date the day of 18 — , and made between A» B, 

of , in the county of , gentleman, one of the attomiea of 



his majesty's court of — 
Z).of , in the county of 



at Westminster, of the one part, and C 
— , gentleman, and this deponent, ol* 



the other part, as appears by the stamp impressed thereon ; and 
that the said articles were duly executed by the respective parties 
thereto, on the day of the date thereof^ and were duly registered 
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on the day of 18 — ^ as appears by the certificate of the Chap. III. 

proper officer indorsed thereon. 
Sworn, (&c) E. D. 

In the King's Bench. (§ 8.) 

(Ai m the last, with the folhmng addition:) And this iS^^^^cleThadT 
deponent E. Z). further saith, that the stamp duty of one pound been assigned. 
fifteen shillings was paid in respect of a certain assignment J^J*** ^^'^^ ^ 

of the said articles, bearing date the — day of 18 — , and 

made between the said A. B, of the first part, the said C. Z). and 

this deponent of the second part, and L. M. of , in the county 

of , gentleman, one of the attornies of his majesty's court of 

at Westminster, of the third part, as appears by the stamp 

impressed thereon ; and that the said assignment was duly exe- 
cuted, by the rrapective parties thereto, on the day of the date 

thereof, and was duly registered on the day of 18 — , 

as appears by the certificate of the proper officer indorsed 
thereon. 
Sworn, (&c.) E, D. 

{As m I 7, with the following addition :) And this deponent fur- (§ 9.) 

ther saith, that he was, on the day of 18 — , admitted a theVrty haa*^ 

solicitor of his majesty's high court of Chancery (or, " an attorney been admitted in 

- • • « ^-1 ■r>i 1. T-» 1 i«T»i tix Chancery* or in 

of his majesty s court of Common Pleas, or " Exchequer of Pleas, ) c P. or Ex- 
and that he still continues to be such solicitor {or, " attorney.") chequer. 

c /o \ ry Tk Tidd Prac, 9 

Sjwom, (&c.) A. n. Ed^ ^2, 3. 

I do hereby certify, that the within named E. D. hath well and (§ lo.) 

truly served me, for the term o^five years, pursuant to these arti- ^j^^^ ^ ^ 

des ; and that he is a respectable person, and fit and proper to be To be written 

, , on articles, 

admitted an attorney of his majesty's court of King's Bench at 

Westminster, Dated, &c. (§ 1.) 

A.B. 



Fiat for adrois* 
sion. 



Let E. Z). of , gentleman, be sworn, admitted, and enrolled, (§ ^ !•) 

an attorney of his majesty's court of King's Bench at Westminster. 
Dated, &c. (§ 1.) 

Articles dated day (Judge* s name.) 

of , 18—. 

To Thomas Le Blanc, Esquire, 

&c. &c.' &c. s 2 



260 APPENDIX. 

(J 12.) I, E. D. do swear^ (pr^ if a Quaker^ " do qfirm,**) that I will 

aU*n* oa adn^»- ^"V *^^ honestly demean myself in the practice of an attorney, 
sion. according to the hest of my knowledge and ability. So help me God* 

Tidd Prac. 9 _, -. 

E<L 70. ^' ^' 

_ • 

(§ IS.) In the King's Bench* 

So^'rS!*" — . *»>« — ^y of — . i° *« — y"" of King 

Tidd Prac, 9 William the Fourth. 

^^ ''^* It appearing unto this court, that E, D. of , gentleman, is 

duly qualified to act as an attorney of his majesty's court of King's 
Bench at Westminster; and he having this day taken, in open 
court, the oaths of allegiance and supremacy, (pr^ if a Roman Ca^ 
thoUCf " the oaths appointed to he taken, instead of the oaths of 
allegiance and supremacy^") and also taken and subscribed the 
oaths to be taken by attomies, by an act of parliament, made 
and passed in the second year of the reign of his late majesty 
king George the second, intituled, * An act for the better regulatum 
of attomies and solicitors ; ' this court doth hereby admit him an 
attorney of his said majesty's court of King's Bench, and order his 
admission to be enrolled by the proper officer of the said court, 
pursuant to the direction of the said act. Dated this—— day of 

18—. 

Enrolled the same day. By the Court. 

T. Le Blanc. 

($ 14.) Ii^ ^^c Common Pleas. 
Affidavit of ser- £^ j)^ ^f » in the county of y gentleman, maketh oath 

vice under ar- . / jf ' ® ' 

tides, and of and saith, that m pursuance of the articles of clerkship hereto an- 
&11Sx?P.**^ nexed, bearing date, (&c.) he hath really and truly served, &c. 
Tidd Pfvc, 9 (a< ^^ § ^0 ^^^ ^13 deponent further saith, that he did, before 

Ed. 69, 70. tjjg commencement of term now last past, affix a notice, 

written in legible characters, and containing* the name and then 
place of abode of this deponent, and also the name and then place 
of abode of the said A, B, to whom this deponent was so articled, 
and with whom he served his clerkship as aforesaid, on the outside 
of the court of Common Pleas, in the place where public notices 
are usually affixed, and also in the Common Pleas office, pur- 
porting that this deponent intended to apply, in the then next 

term, to be admitted an attorney of his said Majesty's court of 
Common Pleas at Westminster^ as by a rule of the said court is 
in that behalf required; and that he this deponent did also, before 
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the commencement of the said term, leave a like notice at the Chap. III. 

chambeTB of each of the judges of the said court of Common Pleas, 
and which was there fixed up in a conspicuous place, according 
to the said rule. And this deponent further saith, that if the said 
notices, or any or either of them, were or was afterwards removed, 
cancelled, or defaced, it was done without the privity or consent of 
this deponent*. 
Sworn, (&c.) E. D. 

In the Exchequer of Pleas. /^ 15^ 

E.D. of , gentleman, maketh oath and saith, that he hath The lik^ in fix- 
actually served, and heen employed by A, B, of -, gentleman, n e h 

as his clerk, in the practice of an attorney, during the whole of the Append. 2 Ed. 

IxiCX Villa 

term ofjhje years, pursuant to the articles hereto annexed. And 
this deponent further saith, that he did cause his name and place 
of abode, and the name and place of abode of the said A. B. to 
whom this deponent was articled as aforesaid, written in legible 
characters, to be affixed in the court of Exchequer, Westminster 
HaU^ in the place where such notices are usually affixed, and also 
in the Exchequer office of Pleas, LmcohCs Inn^ during the whole of 

the last term, (the term preceding'that in which the clerk is to bis 

admitted;) and that he this deponent did also, on the day 

of last, being one full term before the term of admission, 

cause his name and place of abode, and the name and place of 
abode of the said A. B.^ to be entered in the book kept for that 
purpose, at the chambers of each of the barons of the said court of 
Exchequer *. 
Sworn, (&c.) E. D. 

In the Exchequer of Pleas. ($.16.) 

E, D. of , gentleman, maketh oath and saith, that the mission of au° " 

stamp duty of 120/. was paid on certain articles of clerkship, bear- to™«y oiK. B. 

. or C. P. in Ex- 

ing date the day of 18 — , and made between A. B. of chequer of 

f in the county of , gentleman, one of the attomies of his **^ 

majesty's court of at Westminster^ of the one part, and C 2). Ap^nA 8 Ed. 

• When the ajldamt of service, and of plied to the two latter courts. Ixxxiii. 
sffixJng notices, &c. is made by difierent ^ As to the admissibility of attomies 
persons, or the articles have been as- of the court of King's Bench and Corn- 
signed, or the clerk has served part of his mon Fleas, &c. to practise in the court 
time with a banister or special pleader, of Exchequer, see stat. 1 1 Geo. IV. & 
the fonn in the Common Pleas, or Ex- 1 W. IV. c. 70. $ 10. 16. 1 Sup. to 
chequer, will vary as in the King*s Bench, Tidd Prac. 9 Ed. 54, 5, 6. 65. And for 
for which vide ante, § 3, 4, 5, 6. ; and the the mode of admitting them, see Dax 
subsequent sections may be easily ap« Excheq. Pr. S Ed« 21, 2. 
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of , in the county of , gentleman, and this deponent, of 

the other part ; and which said articles were executed on the 

day of 18 — ^ and duly enrolled in the same court, on the 

day of 18 — , as appears by the certificate of the proper 

officer. And this deponent further saith, that he was duly admitted 

an attorney of his said majesty's court of at Westmtnstery on 

the day of 18 — , and still continues on the roll of at- 

tomies of the said court •. 
Sworn, (&c.) E. D. 

* For the mode of admitting an at- chequer, on the above q^Eciaotr, see Dax 
torney of K. B. or C. Pn in the £x- Excheq. Pr. 2 Ed. 18, 19. 



CHAP. IV, V, VI. IX. 



Writs of Summons, and Distringas ; and Proceed- 
ings thereon. 

(§ 1.) (the county into nhich the writ is to be issued.) Writ of 

of »uromons.^" sumnums^ for A, B. against C, 2)." of , in the said county, in 

JtUtf 72, 8. an action on promises, (or <* of debt ", 8:c. as the case may be), 

E. F. of , plaintifPs attorney, (or agent ;) 

or, if the plaintiff sue in person, 

A. B, of , plaintiff. 

18 — . (date of issuing writ), 

. (§ 20 William the Fourth, by the grace of God, of the united kingdom 

moiu. of Great Britain and Ireland king, defender of the faith : To C, Z). 

AfUe, C5.67. of , in the county of , greeting: We command you, that 

los. 

* If the defendant be a peer, he should seem to be necessary. Jlnte, 66. If the 

be described by his name of dignity, as action be brought against a eorparaiwn 

"theKightHonourable Ci). Duke, Mar- aggregate, they must be described by 

quis, or Earl of **,(&€.) And it is their corporate name; as, in Londtmf 

usual, in an action against a peer, or ** the mayor, commonalty, axul citixens 

member of the House of Commons, to of the city of London: ** and, when Aim- 

describe the former as having privilege dredors are sued, they must be described 

of peerage, and the latter as having pri- as ** men inhabiting within the hludred 



vilege of parliameiU ; but this does not of — — *, in the county of 



f« 
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mihin eight days after the service of this writ on you, inclusive Ch. IV, &c. 
of the day of such service, you do cause an appearance to be en- 
tered for you, in the court of King's Bench, (Common Pleas, or 
Exchequer of Pleas,) in an action on promises, (or, of debt, &c, 
as the case may he,) at the suit of A. B, And take notice, that in Atue^ 76. 
default of your so doing, the said A, B. may cause an appearance 
to be entered for you, and proceed therein to judgment and ex- 
ecution. Witness Sir Thomas Denman knight, (in K, B, ; or, in 
C, P. "Sir Nicolas Conyngham Tindal knight," or, in the Exche^ 
qwer, " John Singleton, Lord Lyndhurst,") at Westminster, the 
day of , in the year of our reign. 

N. B, This writ is to be served within four calendar months (§ S.) 
from the date thereof, including the day of such date, and not to be subscribed 

afterwards. ' '^^^' 

Ante, 69. 

This writ was issued by E. F, of , attorney for the said " (§ *•) 

A. B, Or, (if no attorney he employed,) " This writ was issued in be made thereon, 

person by A, B, who resides at ," (mentioning the city, tonm, or ^^^ service. 

parishy and also the name of the luimlet, street, and number of the ' ' 
house, of the plaintiff* s residence, if any such). 

The plaindfF .claims /.for debt, and L for costs; and „ (5^'). 

, ... . . Statement of 

if the amount thereof be paid to the plaintiff, or his attorney, within plaintiff's claim, 

four days from the service hereof, further proceedings will be *o|^j^**«<* 
«toyed. ^^, 70, 71. 

This writ was served by me X Y. on C. D. (the defendant,) on (§ 6.) 

I Indorsement to 

the — day of » 18 — . be made on writ, 

V Y ftftcr service. 

Jlnte, 74. 

(County.) Writ of summons, for A, B, against C Z>. of (§ 7, 8.) 

, in the said county. Esquire, (having privilege of parliament,) writof summons, 

for /. in an action on promises, &c. (as in ^ I.) ««*""«* ^^^J^f 

*^ ^ • ' of parliament, to 

enforce provi- 

William the Fourth, &c. (§ 2.) To C. D. of , Esquire, ^^^ Jv!t*'l6. 

having privilege of parliament, greeting : We command you, that § 10- 
within one calendar month next after personal service hereof on -^^^^ ^'^' '^^» ^* 
you, you do cause an appearance to be entered for you, in our 
court of King*s Bench, (Common Pleas, or Exchequer of Pleas,) in 
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Ch. I V9 &c. ^^ action on promises, (or, of debt, &c. as the case may he,) at the suit 

of A. B. : And you are hereby informed, that an i^jfdatnt of debt 

' for the sum of /. hath been filed in the proper office, accord* 

ing to the provisions of a certain act of parliament, made and 
passed in the sixth year of the reign of his late Majesty king George 
the Fourth, intituled "An Act to amend the Laws relating to 
Bankrupts '* ; and that unless you pay, secure, or compound for 
the debt sought to be recovered in this action, or enter into such 
bond as by the said act is provided, and cause an appearance to be 
entered for you, within one calendar month next after such service 
hereof, you will be deemed to have committed an act of bank- 
ruptcy, from the time of the service hereof. Witness, &c. (§ 2.) 

(§ 9, 10.) N* B, This writ is to be served within four calendar months 

to te^b^ribU ^®" *^® ^^ thereof, including the day of such date, and not after- 

tbereto ; and di- wards. 

donement '^^^ summons is to be indorsed with the name of the plaintiff, 

thereoo. q^ }^ attorney, in like manner as the writ ofsttmrnanSf (ante, § 2.) 

Ante, 69. 76; 6. ^^ ^^^^ ^^^^ j ^^^^ 



(5 ".) 

Return of non 
ett invmtut, to 
writ of sum- 
mons. 

jitUet 51.77. 
107. 



The within named C, Z). is not found in the county of , or 

within two hundred yards of the border thereof. 

E. F. plaintifTs attorney. 

Or, 
A. B, the above named plaintiff in person, 
{if the writ was so issued,) 



(§ 12.) 

Prtedjte for an 
aUas and phmes 
writ of sum- 
mons. 

AfOe, 77. 

(§18.) 
AUoit and pbtF- 
tits writ of sum^ 
mons. 

Ante, 76. 

(SI*.) 
The Uke, into 

another county. 
Ante, 76, 7. 



{County,) Alias {or pluries) writ of summons, for A.B. 
— , in the said county, in an action on promises. 



against C Z). of 
&c. {as in § 1.) 



William the Fourth, &c. (§ 2.) To C. D. of , in the county 

of , greeting: We command you, as before (or, "as often") 

we have commanded you, that within eight days, &c. {itL) 

William the Fourth, &c. {§ 2.) To C. D. of , in die 

cotmty of , late of , in the county of , {origimd 

county.) We command you, as before {or, often) we have com- 
manded yoU| &c. {as in § ft.) 
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The writ of ftmtmon^, which is continued by this writ, was dated (§ 15.) 

the day of , in the year of the reign of his present ^^^^"^""^ 

Majesty ■• ^*- 

Ante, 51. 77. 

In the King's Bench, A, B. plamtiff, (§ 16.) 

(Common Pleaa. or <md t^^t^^ 

Exchequer of Pleas.) C. /). defendant. trmgM. 

•/. K, of , clerk to E. F. gentleman, attorney for the above- -^^^ '^^' '^* 

named plaintiff, maketh oath and saith, that having been directed 
by the said E. F. to serve the above-named defendant personally, 
with a copy of a writ of summons^ which appeared to this depo- 
nent to have been regularly issued out of, and under the seal of 
this honorable court, on the — «- day of ■ instant, (or last,) 
against the said defendant, at the suit of the said plaintiff, and a 
true copy whereof is hereunto annexed, (annexing a copy of the 
$9rit to the affidavit^ to which said writ a memorandum was sub- 
scribed, and indorsements were made thereon, pursuant to the 
statute in such case made and provided, he this deponent did, . 

on the day of instant, (or last,) attend, for the purpose 

of serving such copy, at the dwelling house (or place of residence) 
of the said defendant, being No. y in street, in the pa- 
rish of , in the county of ; and, on enquiring after the 

said defendant, was informed by a person in the said dwelling house, 
(or place of residence,) who represented herself (or himself) to be, 
and whom this deponent believes to have been, the wife (or son, 
daughter, or servant, &c.) of the said defendant, that the said de- 
fendant was not at home, (Ike) : and this deponent then stated to 
the said wife (or son, &c.) of the said defendant, the nature of his 
business, and, informed her (or him), that he called to serve the said 
defendant with a copy of a writ of summons^ at the suit of the said 
plaintiff; and that he this deponent would call again for that 
purpose, at the said dwelling-house (or place of residence) of 

the said defendant, on the day of then next, at 

of the clock in the forenoon. And this deponent further saith, 
that he did accordingly attend at the said dwelling-house (or place 
of residence) of the said defendant, for the purpose aforesaid, at 
■- of the clock in the forenoon of the said day of in- 

* Thif fltfmonmdiim must be indorsed continuation of a preceding one^ to save 
on, or subscribed to erery writ, issued in the statute of limitations. AnU^ 51. 77. 



266 



APPENDIX. 



Ch. IV, Sec. stiuit, (or last;) and then saw the said wife {or son» &c.) of the 

said defendant, who informed this deponent, that, &c. (jstaiing the 
substance of nhal passed^ and the answers given to the deponent*s 
enquiries ;) and thereupon this deponent again stated to the said 
wife (or son, &c.) the nature of his business, and informed her (or 
him) that he would call again, for the purpose of seeing the said 
defendant, and serving him with a copy of the said writ, at his said 

dwelling-house, (or place of residence,) on the day of 

then next, at of the clock in the forenoon. And this 

deponent further saith, that he did accordingly attend at the said 
dwelling-house (or place of residence) of the said defendant, for 

the purpose aforesaid, at of the clock in the forenoon of the 

said day of instant, (or last ;) and then saw the said 

wife (or son, &c.) of the said defendant, who informed this depo- 
nent, &c. (according to the fact): whereupon this deponent then 
and there delivered to and left with the said wife (or son, &c.) of 
the said defendant, a true copy of the said writ of sumnums^ with 
the said memorandum subscribed thereto, and indorsements therecm, 
and desired her (or him) to give it to the said defendant, as soon 
as possible. And this deponent further saith, that he hath used all 
due means in his power, to serve the said defendant with a true 
copy of the said writ of summons ; but that he hath not been able 
to do so ; and, for the reasons aforesaid % he verily believes that 
the said defendant keeps out of the way, to avoid personal service 
thereof. And this deponent further saith, that the said defendant 
hath not appeared to the said action, according to the exigency of 
the said writ, and cannot be compelled to do so, without some 
more efficacious process \ 

Sworn, (&c.) /. K. 



* If the reasoDt to be collected from 
the ansirers given to the enquiries made 
after the defendant, are not likely to be 
sufficient to induce the court to believe 
that he keeps out of the way to avoid 
bdng served* other reasons must be 
stated, to satisfy the court that this was 
the case ; such as that the defendant was 
denied to the deponent when at home^ 
&c. 

^ The above form will of course vmy, 
according to circumstances : and it will 



be observed, that it is in many respects 
umilar to that which was before required 
by the statutes 51 Geo. III. c. 124^ § 2. 
and 7 & 8 Geo. IV. c. 71. § 5, in cases 
where the phuntiff proceeded by original 
or other writ, and summons or attach- 
ment thereupon, &c. agtdost any person 
not having privily of parliament ; as to 
which see Tidd Prac 9 Ed. 118, 14. 
156, 6; and for the proceedings on 
these statutes^ see Append, thereto^ Chap. 
V. § 14k &c. 
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[In a country cause, or where the person attempting to serve Ch. IV> &c. 
the defendant with a copy of the writ of summons^ has not searched 
for his appearance, it is usual to make a separate affidavit of such 
search, and that no appearance has been entered, as in the next 
form.3 

In the King's Bench, &c. (265.) A. B. plaintiff, &c. {id.) (§ 1.6. a.) 

E, F, of , in the county of , gentleman, maketh oath search for ap- 

and saith, that he did, on the day of instant, (or last,) pearance, and 

•^ ^ . **»•* none " cn- 

duly search in the book kept for entering appearances in the tered. 

King's Bench office, (in K. B. ; or, in C. P. " by the flacer of ^nte, 78. 80. 

the county of ;" or, in the Exchequer of Pleas, " in the office 

of pleas of this honourable court,") for the purpose of ascertaining 
if any appearance had been entered for the defendant in this 
cause : And this deponent saith, that no appearance hath been en- 
tered for the said defendant, as appears by the said book. 
Sworn, (&c.) E. F. 

In the King's Bench. (§ 17.) 

the day of , in the year of king thewn,iSK.B. 

William the Fourth. Jnte, 78. (c.) 

fii 
Upon reading the affidavit of /. K. it is ordered, that a 

writ o£ distringas do issue, directed to the sheriff of , to 

;ompel an appearance, by or on behalf of the defendant, pur- 
suant to the act of parliament in that case made and provided. 
On the motion of Mr. •^*-. By the Court. 

In the Common Pleas. ($ 17. a.) 

term, in the year of the reign of king q p^ ^'° 



William the Fourth. ^„te, 78. (c.) 

-, the day of , (the day of the week and month on ®^* 



which the rule is made, as " Saturday, ftd November, &c.") 
B. ^ Upon reading the affidavit of /. K. it is ordered, that a 
V. V writ of distringas do issue, &c. {as in last). On the motion 
Z). } of Mr. Serjeant . By the Court. 

In the Exchequer of Pleas. (§ 17. b,) 

c / ' r s\ The like, in Ex- 

term, &c. (as tn last). chequer. 

B. against D. Ante, 78. (c.) 

■ ,the 7 Upon the motion of Mr. for the plaintiff, • 

day of •> and reading the affidavit of /. K. it is ordered, 

that a writ o£ distringas do issue against the said defendant. 

By the Court. 
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(5 18.) 
Judge** order 
for distringas, in 
YBcation. 

-rfnir, 78. (c) 
81. 

(§ m 



B. 



D. 



Upon reading the affidavit of /. K, I do order, that a 
dtstrtngas do issue, &c. (§ 17). Dated the ■ day 



N upon reaai 
> writ of distr'm 
)of 18—. 



■^ Judge's (or Baron*s) name. 



{the county, ^c. to the sheriffs ^c. of which the writ is di" 

Precipe for writ rccted). Writ of distringas for A. B. against C Z). returnable on 
. 81 QA > ^^^ non-appearance to writ of summons^ in plea of trespass 



on the case, (or debt, &c. as the case may be,) 



E.F.&c. (262.) 



(5 20.) 
Writofctiftrm. 
gas. 

Ante, 67. 78. 
81. 



Ante, 107. 



(5 21.) 
I like» to 



The Uke» to a 
county palatine. 

Ante, 81, 2. 



WiUiam the Fourth, &c. (262). To the sheriff of », greet- 
ing : We command you, that you omit not by reason of any liberty 
in your bailiwick, but that you enter the same, and distrain upon 
the goods and chattels of C. D, for the sum of forty shillings, in 
order to compel his appearance, in our court of King's Bench, 
(Common Pleas, or^ Exchequer of Pleas,) to answer ^. jB. in a 
plea of trespass on the case, {or^ debt, &c., as the case may he :) 
and how you shall execute this our writ, you make known to our 

said court, on the ^— day of now next ensuing. Witness, 

&c. (263). 

William the Fourth, &c (262). To the chancellor of our county 
palatine of Lancaster, or his deputy there, {or, " To the reverend 
father in God, William^ by divine providence. Lord Bishop of 
Durham^ or to his chancellor there,") greeting : We command you, 
that by our writ, under the seal of our said county palatine, to be 
duly made, and directed to the sheriff of our said county palatine, 
you command the said sheriff, {or, if in Durham, that '* by our 
writ, under the seal of your bishoprick, to be duly made, and di- 
rected to the sheriff of the county of Durham^ you cause the said 
sheriff to be commanded,") that he omit not by reason of any 
liberty in his bailiwick, but that he enter the same, and distrain 
upon the goods and chattels of C. D, for the sum of forty shillings, 

in order to compel his appearance, in our court of , to answer 

^. ^. in a plea of trespass on the case, {or, debt, &c. as the case 
may be ;) and how he shall execute that our writ, he make known 
to us ^ in our said court, on the day of now next en- 
suing. Witness, &c, (263). 

* For other directions of the writ of guageof this writ, that the sfaeriff should 
distringas, vide past, $ 82, &c. return the same, or at least the mandate 

^ It seems to be intended, by the Uin- thereon, to the court above. 
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To the sheriff (or sheriffs) of our city of — -. /§ 22.) 

And note ; the cities of Canterbury, Exeter, Ltchjield, and Wor- ^^^^^^ 

cester, have only one sheriff each ; but the cities ofBristoly Chetter, gag^ or aqmu, to 

Coventry, Gloucester, Lincoln, London, Norwich, and York, have j!?^of a'ci^ 

two sheriffs, and the process should be directed accordingly *. ArUtp 88. 

To the sheriff (or sherifK) of our town and county of . (§ gs.) 

And note ; the towns and counties of Carmarthen, Haverford- 2^riffi^or rfie- 
west, Kingston upon Hull, Newcastle upon Tyne, Poole, and South- rifis, of a town 
ampton, have only one sheriff; but the town and county of Not- " ~"^* 
tingham, has two sheriffs \ * 

To the coroner of our city of London, {or, " coroners of our (§ «4) 

county of .") '^^ coroner. 

^111^,82. 

To /. K, and Z. M. elisors, appointed hy our court of , in ($ 85.) 

this behalf. To eU>ors. 

Ante,B9* 

To our chancellor of our county palatine of Lancaster, or his (§ 26.) 

deputy there. 2iS'e.*''*"°*^ "^^ 

To the reverend father in God, William, by divine providence, jfnu, 81 8, 
Lord Bishop of Durham, or to his chancellor there. 

To our constable of our Castle of Dover, or to his deputy or (§ 87.) 
lieutenant. Todnqueporu, 

jfnU, 88, S. 

To the mayor and bailiffs of our borough of Berwick upon (§ 88.) 

7V-^^ J To Beruick 

"^^^^^ upon Twed. 

jinte,SS, 

In the court of King's Bench, &c. (265.) A. B. plaintiff, &c. (idJ) (§ 89.) 

w- /v r\ Notice to be 

*^'- ^' ^' lubscribed to 

Take notice, that I have this day distrained upon your goods writof<luCrtfi- 
and chattels, for the sum of forty shillings, in consequence of your ~V^ 70 go x. 
not having appeared in the said court, to answer to the said A. B» 
according to the exigency of a writ of summons, bearing teste on 

the day of ; and that, in default of your appearance to 

the present writ, within eight days inclusive after the return here- 
of, the said A. B. will cause an appearance to be entered for you, 
and proceed thereon to judgment and execution, or {if the defend- 

* For the periods when particular been made countiei, tee Tidd i¥ff«i 9 Ed. 
dties, or towns, are supposed to have Append. 68» (n.) 
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Ch. IV, &c. ^"^ ^ subject to outlawry,) will cause proceedings to be takenf to 

outlaw you. 

(5 SO.) This form is similar to that on the writ of summons, for which 

Statement of . , "^ ^ '^ '' 

plainUff's clwm, »«»« ante, p. 265. 
for debt and 
costs. 

(^ 81.) ^^ ^' ^' ^^^ ^* ^' ^y bailiffs. 
Sheriff's warrant, , (to wit). By virtue of tbe king's writ, issued out of his 

on dtstrinsost 

Ant 84. majesty's court of King's Bench, (Common Pleas, or Exchequer of 

Pleas,) and bearing date at WestminsteVy the day of in- 
stant, (or last,) to me directed, I command you, that you omit not 
by reason of any liberty in my bailiwick, but that you enter the 
same, and distrain upon the goods and chattels of C Z>. for the 
sum of forty shillings, in order to compel his appearance m his 
majesty's said court, to answer A, B. in a plea of trespass on the 
case, {or debt, &c. as the case may be :) And I do further command 
you, that you do serve on the said C. D. if he can be met with, Or 
if not, that you then leave at the place where you shall execute this 
my warrant, the t;opy of the writ and notice herewith delivered to 
you : and how you shall execute this my warrant, forthwith certify 
to me, so that I may make the same known to the king, in his ma- 
jesty's said court, on the day of next. Dated the 

day of 18 — . 

The plaintiff" claims — /• for debt, and L for costs. And 

if the amount thereof be paid to the plaintiff*, or his attorney, 
within four days from the service hereof, further proceedings wiU 
be stayed. 

Before you distrain the defendants, beware they are not ambas- 
sadors, or servants to ambassadors, or any otherwise privileged, or 
protected. 

(§ 32.) William the Fourth, &c. (262). To the sheriff" of Lancashire, 

rifi^ in county greeting : We command you, that you omit not by reason of any li- 
palatine of Xait- berty in your bailiwick, but that you enter the same, and distrain 

C(Ut€Tm 

Ante 73 i,(e) "P®^ ^^® goods and chattels of C. D. for the sum of forty shillings, 
8^> in order to compel his appearance in our court of King's Bench, 

(Common Pleas, or Exchequer of Pleas,) to answer A, B, in a 
plea of trespass on the case, (or debt, &c. as the case may be;) 
and how you shall execute this our writ, make known to us, (pr^ in 
C, P. to our justices, or^ in the Exchequer, to the barons of our Ex- 
chequer,) in our said court, on the day of now next 
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entuiDg. WitneM ourself at LancasUr^ the -— day of in Ch« IV, &c 

the year of our reign, [adding the notice to he subscribed 

to the writf and indorMcments thereon.) Holt, 

WiliioM the Fourth, &c. (262.) To the sheriff of Durham, (j sg. «.) 
greetii^: Know that our writ, out of our court of King's Bench, "^^J^^ 
(ConuDon Pleas, or Exchequer of Pleas,) at WestmkuteTf was di- j^^ j^ ^ ^^\ 
ncted to the ri^t reverend ftther in Crod, William^ by divine ^^ 
proTidence, Lord Bishop o^ Durham, or to his chancellor there, in 
these words: {here copy the writ verba^m, to the end, and proceed as 
foUoms:) Therefore we command you, that you execute the tenor 
of this writ, in all things, duly; and what you shall do therein, * 
certify to us in the Chancery at Durham, belbre the said return ; 
and have you there then this writ. Witness William Bishop of 
Durham, at Durham, the ■ day of , {the day ofmalang out 
the mandaUf) in the — year of our reign* 

— (CursiUff^s name.) 

I have distrained on the ffoods and ehatteb of the within named ($ SSL) 
C. Z>. ibr the sum oi forty shillingB : And I further certify, that I cutioo ofiltp. 



fiwtfawith delivered to the said C. D. a copy of the within writ and ^7^ *?" 

^^ ilffrndtnt u yec- 

ootioe. The answer of , sheriff soMDy aerred. 

jSnte,S5. 110. 

I have distrained, &c. (as above.) And I further certify, that (S ss.a.) 

The like; wbes 

not being aUe to meet with the said C D. I left at the place }^ cumot be 



where I made the said distress, a copy of the within writ and "^ *^^ 
notice. The answer of , sheriff "*^' ^• 

The within named C D. is not to be found in my bailiwick: (S S4.) 
And I further certify, that the said C. D. hath not any goods or at maenhit, and 
chattels in my bailiwick, whereby I can distrain him, as within I «x^^""^ 
amcommanded. Theanswerof ^,sheriff tiol^^*^ 
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CHAP. VII, VIII. X, XL 



Writ qf Capias, atid Proceedings thereon; and 

Process cf Outlawry. 

(§ 1.) ■ {the county into which the writ is to be istued.) Capias for 

rta^e^oT wn ^^ j^^ against C. Z). of , in the said county, in an action on 

Jnte, 98. promises, {or " of debt," &c. as the case may be,) for 1, by 

affidavit filed, {or^ " by judge's order." ) 

E, jP. of , plaintiff's attorney, &c. (ante, p. 262.) 

(§ 2.) miliam the Fourth, &c, (262.) To the sheriff of , (or, in the 

Writ of ca]ms. ^^^ ^^^^ „ rp^ ^^ Constable of Dover Castle " ; or, in Berwick, 

90. 96. ' ' " To the Mayor and Bailiffs oi Berwick upon Tweed,^* cu the case 

f^y ^\) greeting: We command you, that you omit not by 
reason of any liberty in your bailiwick, but that you enter the 
same, and take C, Z>. of — , if he shall be found in your baili- 
wick ^ and him safely keep, until he shall have given you bail, or 
made deposit with you according to law, in an action on promises, 
(or, of debt, &c.) at the suit of ^. B., or until the said C Z>. shall 
by other lawful means be discharged from your custody : And we do 
further command you, that, on the execution hereof, you dp deliver 

JnUf 106. a copy hereof to the said C Z). And we hereby require the said 

C Z). to take notice, that within eight days afler execution hereof on 
him, inclusive of the day of such execution, he should cause special 
bail to be put in for him, in our court of King's Bench, (Commoa 
Pleas, or Exchequer of Pleas,) to the said action ; and that, in de&ult 
of his so doing, such proceedings may be had and taken, as are 
mentioned in the warning hereunder written, or indorsed hereon : 

jinu, 107. And we do further command you the said sheriff, (&c.) that imme- 

* For other directions of the writ of within any district or place which iiwfaonjr 

actios, vide antet 269. situate within, and surrounded bj (he 

^ If the defendant reside in a district county of ," (or, if the writ be di« 

or place, parcel of one county, but wholly rected to the sheriflT of the surrounding 

situate within and surrounded by another, county, "within any district or place which 

the sheriff of the former county may be is wholly situate within and surrounded 

commanded, that ** he take the defendant, by your county.**} 
if he shall be found in his bailiwick, or 
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diately after the execution hereof, you do return this writ to our Ch. VII^ &c. 
said court, together with the manner in which you shall have exe- 
cuted the same, and the day of the execution hereof; or that if the 
same shall remain unexecuted, then that you do so return the same, 
at the expiration of four calendar months from the date hereof, or 
sooner, if you shall he thereto required by order of the said court, 
or by any judge thereof. Witness, &c. (%QS.) 

William the Fourth, &c. (262.) To the chancellor of our county (§ s.) 

palatine of Lancaster^ or his deputy there, (or, " To the reverend county palatini 
father in God, fVilliamf by divine providence, Lord Bishop of Dur'- Ante, 90. 
hamy or to his chancellor there,") greeting: We command you,. that 
by our writ, under the seal of our said county palatine, to be duly 
made, and directed to the sheriff of our said county palatine, you 
command the said sheriff, (oty \f xn Durham^ that ** by our writ, under 
the seal of your bishoprick, to be duly made, and directed to the 
sheriff of the county o£ Durhamj you cause the said sheriff to be 
commanded,'*) that he omit not by reason of any liberty in his 

bailiwick, but that he enter the same, and take C D. of , if 

he shall be found in his bailiwick, and him safely keep, until he 
shall have given him bail, or made deposit with him according to 
law, in an action on promises, (or, of debt, &c.) at the suit of A. B, > 

or until the said C. Z). shall by other lawful means be discharged 
from his custody ; aiid that you further command him, that, on 
execution thereof, he do deliver a copy thereof to the said C. D, ; 
and that the said writ do require the said C. D. to take notice, 
that within eight days after execution thereof on him, indusive^of 
the day of such execution, he should cause special bail to be put in 
for him, in our court of , to the said action ; and that, in de- 
fault of his so doing, such proceedings may be had and taken, as 
are mentioned in the warning thereunder written, or indorsed 
thereon: And that you further command the said sheriff, that, 
immediately after the execution thereof, ke do return that writ to 
our said court ^ together with the manner in which he shall have 
executed the same, and the day of the execution thereof ; or that 
if the same shall remain unexecuted, then that he do so return the 
same, at the expiration of four calendar months from tlie date 
thereof,' or sooner, if he shall be thereto required by order of 
the said court, or by any judge thereof. Witness, &c. (263.) 

' Ante, 268. (6.) 
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(§ 40 ^' B, This writ is to be executed within four calendar months 

m^'^subllrib^ ^^°"^ ^^® ^*^ thereof, including the day of such date, and not af- 

lo writ of cajnas. ter wards. 

^n/e, 69. 92. 

(§5.) 1. If a defendant, being in custody, shall be detained on this 

fcndant^thereon. ^^^^* ^^ ^^ * defendant, being arrested thereon, shall go to prison 
^ntf, 92. ^or want of bail, the plaintiff may declare against any such defend- 

ant, before the end of the term next after such detainer or arrest, 
and proceed thereon to judgment and execution. 
Ante, 92. 105. 2. If a defendant, being arrested on this writ, shall have made a 

deposit of money, according to the statute 7 & 8 Geo. IV. c. 71. 
and shall omit to enter a common appearance to the action, 
the plaintiff will be at liberty to enter a common appearance 
for the defendant, and proceed thereon to judgment and ex- 
ecution. 
jtnie, 92. 108. 3. If a defendant, having given bail on the arrest, shall omit to 

put in special bail, as required, tlie plaintiff may proceed against 
the sheriff, or on the bail-bond. 
jfnte, 92. 104. 4. If a defendant, having been served only with this writ, and 

not arrested thereon, shall not enter a common appearance within 
eight days afler such service, the plaintiff may enter a common 
appearance for such defendant, and proceed thereon to judgment 
and execution. 

(5 6.) Bail for /. by affidavit, or, (if hy judge's order,) " Bail for 

L^tar^writ '• ^y o'der of ", (naming the judgf making the order). 

of cajwtt, before Dated the day of 18—. 

of. This writ was issued by E, F. of , attorney for the plaintiff 

Jtnie, 69. 92. (or plaintiffs) within named ; or, (if no attorney was employed^) 

'* This writ was issued in person, by the. plaintiff withia named, 

who resides at ," (mentioning the city, town, or parish, and also 

the name of the hamlet, street, and number of the house^ of the 
plaintiff's residence, if any such there be, 

(§ 7.) The plaintiff claims /. for debt, and /• for costs ; and 

plaini^'s^ claim '^ ^^^ amount thereof be paid to the plaintiff, or his attorney, within 
tor debt and four days from the service hereof, further proceedings will be 

costs. - . - 

utnte. OS. «*y«*' 

4 

(5 8.) 1 (to ^>*«) Esquire, sheriff of the county aforesaid. To 

«nl"fii'cn«,. ^' ^' ^^ ^' ^' ^y ^*^*'^^' greeting : By virtue of the king's writ, 

jinte, 9j, 6. 
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issued out of his Majesty's court of King's Bench, (Common Pleas, Ch. VII^ &c. 

or Exchequer of Pleas,) at Westminster^ bearing date the day 

of instant, (or last,) to me directed, I command you, each 

and every of you, jointly and severally, that you, or any of you, 
omit not by reason of any liberty in my bailiwick, but that you 
enter the same, and take C. D, if he shall be found in my baili- 
wick, and him safely keep, until he shall have given me bail, or 
made deposit with me according to law, in an action on promises, 
(or " of debt,*' &c. as the case may 6e,) at the suit of A. B. or 
imtil the said C. 2). shall by other lawful means be discharged 
from my custody : And I do further command you, that on execu- 
tion hereof, you do deliver to him the copy of the said writ here- 
with delivered to you : And I do further command you, or any of 
you, that immediately after the execution hereof, you do certify 
to me, the manner in which you shall have executed the same, and 
the day of the execution hereof, so that I may return the same to 
his Majesty's said court ; or that if the same shall remain unex- 
ecuted, then that you do so return this my warrant, at the expira- 
tion of four calendar months from the date of the said writ, or 
sooner, if thereto required. Dated the day of 18 — . 

Writ issued by E. F. plaintiff's attorney, (or " by the said A. B, 
in person.") 

Oath for /. 

Before you arrest the defendants, beware they are not privileged 
as ambassadors, or servants to ambassadors, or any otherwise pri- 
vileged, or protected. 

Memorandum subscribed to the writ. 

N. B. This writ is to be executed within four calendar months 
from the date thereof, including the day of such date, and not 
afterwards. 

WilUam the Fourth, &c. (262.) To the sheriff of Zanca^Air^, greet- (§ 9.) 
ing : We command you, that you omit not by reason of any liberty in ^°^**® *°4?^ 
your bailiwick, but that you enter the same, and take C D, of palatine of Lm- 
— , if he shall be found in your bailiwick, and him safely keep, &c. 
(at in. the writ of capias, to the teste, commanding the sheriff, in the 
second person, to do what is required to he done by the writ ; and 
the mandate is tested as follows: *< Witness ourself at Lancaster ^ 

the day of , in the year of our reign: " and contains 

the memorandum subscribed to the writ, and the warning atuf indorse- 
inents thereon.) Holt^ 



caater. 
Ante, 96* 
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(§ 9. a.) This mandate^ after the copy of the capiasj u emUar to that on tAe 

TJ|^^» dutringas, far which vide ante, 271. 

Ante, 96. 

(§ 10.) In the King's Bench, &c. (265). 

Z't^'o^ ^. B. plaintiC &c. (id.) 

fendant, and You are hereby ordered and required, under the writ to yoa di« 

writ on uotber. rected and delivered in this cause, to arrest the above named C D, 
Ante, 95. only, and to serve a copy thereof on the above named G. H. 

Dated this day of , 18—. 

Your's, &c., 
E. F., plaintiff's attorney (or agent) 

To the sheriff of 

and 

his 



ro the sheriff of , "j 

nd Messrs. /. iT. & L. ilf., V 
ds bailiffs. J 



(5 11.) Know all men by these presents, that we C, D. of ^ L K, 

Bail bond. of ^ and L, M, of , are held and firmly bound to (r. ^., 

Ante, 89. 97. Esquire, sheriff of the county of ^ in the penal sum of — /. 

{double the sum indorsed on the writ,) of good and lawful money of 
OreiU Britain^ to be paid to the said sherifi^ or his certain attorney, 
executors, administrators, or assigns ; for which payment, to be 
well and &ithfully made, we bind ourselves, and every one of us 
by himself, for the whole and every part thereof, and the heirs, 
executors, and administrators of us, and every of us, firmly by 
these presents : Sealed with our seals. Dated this ■ ■■ day of 

, in the year of the reign of our sovereign lord WilUam 

the Fourth, by the grace of God, of the united kingdom of Great 
Britain and Ireland King, Defender of the Faith, and in the year 
of our Lord 18 — . 
Condition. Whereas the above bounden C Z). was, on the day of the date 

hereof, (pr^ on the day of instant, or last,) taken by 

the said sheriff, in the bailiwick of the said sheriff by virtue of the 
king's writ of capias^ bsued out of his majesty's court of King's 
Bench, (Common Pleas, or Exchequer of Pleas,) bearing date at 

Westminster^ the day of ■ instant, (or last,) to the said 

sheriff directed and delivered, against the said C. Z>. In an action 
on promises, (or of debt, &c. as the case may (e,) at the suit of 
A. B. And whereas a copy of the said writ, together widi every 
memorandum ot notice subscribed thereto, and all indorsements 
thereon, was, on execution thereof, duly delivered to the Mid 
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CD. And whereas he is, hy the said writ, required to cause Ch.VII^&c. 
special hail to he put in for him in the said court, to the said ac- 
tion, within eight days after execution thereof on him, inclusive of 
the day of such execution. Now the condition of this obligation 
b such, that if the said C. D. do cause special bail to he put in for 
him to the said action,* in his majesty's said court, as required by 
the said writ, then this present obligation to be void and of no 
force, otherwise to stand and remain in full force, vigour, and 
effect. 

Sealed and delivered, 
in the presence of 

Oath for L 

Attorney, E. F. 



} 



This writ was executed by me, on ^ the day of , (§ 18.) 

• 1 •/«» Indonemeot to 

**— • » Shentt. be made on co- 

/wui afWexe- 

(262.) AUiu (or pluriei) writ of capias, for A, B, against . 

C, D, of i in the said county, in an action on promises, (or /^ 13 % 

" of debt," &c. as the case may be,) for /. by t^fidamt filed, P^/^ipe for 

{or " by judge's order.") E. F. &c. (id.) ^"^'""^ 

^nie, 98. 

WiUiam the Fourth, &e. (262.) To the sheriff, &c. (id.) We ($ u.) 

oonunand you, as before (or, often) we have commanded you, that ^^ m^Jy^ 

you omit not, &c (272.) jinie, 7«. 98. 

William the Fourth, &c. (262.) To the sheriff of , (id.) (§ 15.) 

We command you, as heretofore we have commanded the sheriff _ *||^®' *"**' 

^ ' another county* 

of ^ that you omit not, &c. (272, d.) ^,1^ 76.98. 

— (262.) Exigi facias^ for A» B, against C D. of , in the (§ 16.) 

said county, in an action on promises, (or^ of debt, &c. as the case ^^^^^^ 

my *e,) for 1 by affidavit filed, (or " by judge's order.") •ftc' «>1»"- 

E. F. &c. («,) ^'^^ ^ •• 

miUasn the Fourth, &c. (262.) To the sheriff of , greet- ($ 17.) 

Writ of fain fom 

ing: We command you, that you cause C D. late of ^ to be cta«, afier^uu. 

demanded firom county court to county court, (or^ if tn London^ jnu, 98, 9. 
*' firom busting to hustmg,") until, according to the law and cus- 
tom of England^ he be outlawed, if he do not appear ; and, if he 
do appear, then that you take him, and cause him to be safely 



27S 

Ch. VII, &c. 



(§ 18.) 
Notice or warn- 
ing, and in- 
doraements on. 

AnU, 70, 71. 



(§ 1«.) 
Writ of procla- 
mation. 

AwUf 99. 
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kept, until he shall have given you bail, or made deposit with you 
according to law, in an action on promises, (pr^ of debt, &c.) at 
the suit of A. B, or until the said C, D, shall by other lawful 
means be discharged from your custody : And whereupon you 
returned to us, (in K. B. ; or^ in C P. " to our justices," or, tit 
the Exchequer^ *' to the barons of our Exchequer,") at Westmin" 

ster^ on the day of 18 — , that the said C Z). was not 

found in your bailiwick : And we further command you, that if the 
said C. 7). shall be taken on this writ, you do deliver a copy here- 
of to the said C. D. And we hereby require the said C Z). to 
take notice, &c. {as in the capias^ to tJie end of the notice to the 
defendant). And how you shall execute this our writ, you make 

known to us, &c (as ahove,) on the day of now next 

ensuing*: and have there this writ Witness, &c, (263.) 

The notice or warning written under, or indorsed on the writ of 
capiaSf and referred to in the writ of exigent, should be written or 
indorsed, in like manner, on the latter vnrit; as well as the in- 
dorsement of the sum for which bail is to be taken, and statement 
of the plaintiff's claim for debt and costs. 



miliam the Fourth, &c. (262.) To the sheriff of 



greet- 



ing: Whereas by our writ we lately commanded you, that you 

should cause C. Z). late of , to be demanded from county 

court to county court, (or, if in London, " from busting to bust- 
ing,") until, according to the law and custom of England^ he 
should be outlawed, if he did not appear, and, if he did appear, 
then that y<^ should take him, and cause him to be safely kept, 
until he should have given you ball, &c. (as in the exigent, to the 
end of the sheriff* s return to the capias :) Therefore we command you, 
that in pursuance of the statute made in the thirty-first year of the 
reign of the Lady Elizabeth, late Queen of England, you cause 
the said C D. to be proclaimed, upon three several days, accord- 
ing to the form of that statute, one of which proclamations shall 
be made at or near the most usual dqpr of the church of the parish 
where the said C. 2). is dwelling, that he render himself unto you, 
80 that you may have his body before us, (in K. B. ; or, in C P. 
•* before our said justices," or, in the Exchequer, •• before the 
barons of our said Exchequer,") at Westminster, at the aforesaid 



* For the tesu and return of this writ, vide ante, 99. 
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time, to answer to the said A, B. in the action (or, " of the plea") Ch. VII, &c. 
aforesaid : and have there this writ. Witness, &c. (263.) 

WiUiam the Fourth, &c. (262.) To the sheriff of , greet- (§20.) 

ing : We command you, that you cause C. D, late of , to be S2fjudgni«it. 

demanded from county court to county court, (or, if in Landofiy Anu^ 99, 100. 

'* from husting to husting,'') until, according to the law and cus- ^'' 

torn oi England^ he be outlawed, if he do not appear, and, if he 

do appear, then that* you take him, and cause him to be safely 

kept, so that you may have his body before us, (^in K, B, ; or, in 

C. P. " before our justices," or, in the Exchequer^ " before the 

barons of our Exchequer,") at Westminster^ on , to satisfy 

A' B. of L (or, " of a certain debt of /.") which the said 

A. B. lately in our court before, us, &c. {as above,) recovered 
against him, &c. (as in a common capias ad satisfaciendum, to the 
words " whereof, &c.") : And whereupon you returned to us, (in 
K. B. ; or, in C. P. " to our said justices," or, in the Exchequer^ 
" to the barons of our said Exchequer,") at Westminster, on, &c. 
(the return day of the capias ad satisfaciendum,) last past, that 
the said C Z). was not found in your bailiwick : and have there 
this writ Witness, &c. (263.) 



CHAP. XII. 



Affidavits for, and Entries of Appearance. 

In the King's Bench, &c. (265.) A. B. plaintiff, &c. (id.) (§ i.) 

G. H. of , clerk to E. F. gentleman, attorney for the above ^^"Ill^L^f" 

named plaintiff, maketh oath and saith, that he this deponent did, writ of sum- 
on the day of instant, (or last,) personally serve - ^ - 

the above named defendant, with a true copy of a writ of summons, 
and of the memorandum subscribed thereto, and indorsements made 
thereon, and which writ of summons appeared to this deponent to 
have been regularly issued out of, and under the seal of this 
honourable court, against the said defendant, at the suit of the 
said plaintiff, on the day of instant, (or last) And this 
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Chap. XII. deponent iurtber saith, that he did» on the day of — instant, 

(or last,) indorae on the said writ, the day of the week and month 
of such service. 

Sworn, (&c.) G. H. 



(5«0 

Affidavit of < 
cution of writ of 
diarin^ain and 
personal aerrice 
of copy. 

AnUy 85. 10*. 



In the King's Bench, &c (265.) A. B> plaintiff^ &c. {id^ 

L K» of officer to the sheriff of the county of , maketh 

oath and saith, that he this deponent did, on the day of 



instant, (fir last,) hy virtue of a warrant granted hy the said sheriff, 
upon a writ of distringas^ which appeared to this deponent to have 
been regularly issued out of, and under the seal of this honourable 
court, against the said C Z). at the suit of the said A, B., directed 

to the said sheriff, and returnable on the day of last, 

(instant, or next,) distrain upon the goods and chattels of the said 
defendant, for the sum of forty shillings, in order to compel his 
appearance in the said court, to answer the said plaintifi^ in a plea 
of trespass on the case, (or of debt, &c. as the case may be) : * And 
this deponent further saith, that he did, at the time of the execution 
of the said writ of distringas^ personally serve the said defendant 
with a true copy of the said writ pf distringas^ and of the notice 
subscribed thereto, and indorsements made thereon* 

Sworn, (&c.) /• K. 

(§ 8. a.) (As in the last^ to the asterisk^ and then as foUows :) 

defendant ca^ ^^^ ^^ deponent further saith, that not being able to meet 
not be met with, ^j^h ^^ g^id C. Z). he this deponent did, at the time of the exe- 
AfiUt M. 104. um^QQ of the said writ of distringas^ leave a true copy thereof, and 

of the said notice and indorsements, with the wife (or son, 

daughter, or servant, &c.) of the said defendant, at his dwelling house, 

or usual place of abode, at , in the said county, being the place 

where the said writ of distringas was executed ; and this deponent 
then and there informed the said wife (or son, &c.) of the said de- 
fendant, of the true intent and meaning of such distringas^ levy, and 
notice as aforesaid. 

Sworn, (&c.) /• K, 



In the King's Bench, &c. (265.) 



A. B. plaintiff, &c (id.) 



(5«.) 
leave to eiaer ^- ^» ^^ officer to the sheriff of the county of , and 

appearance, on Q^ jj. of (the person who made the qfidavit to qbtain the dis- 

return of non . xi*^*, i i.%** % 

eti inveniut and trtngas,) clerk to £, F. gentleman, attorney for the above named 

naiito bona, to pi^intig*^ severally make oath and say ; and first this deponent /. K. 
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for himself audi, that a writ of liblrtfi^M having been ittued out ofi writ cf <K*t»- 
and under the seal of this honourable court, airainst the said de* ^^ 
fendant, at the suit of the said plaintiff, directed to the said sheriff, loi.' 

and returnable on the ■ day of last, (or instant,) and a 

warrant having been granted thereon, directed to this deponent, as - 
one of the officers of the said sheriff, he this deponent did take and 
use all due and proper means for serving and executing the said writ ; 

and for that purpose did, on the day of 18 — ^ go to the 

dwelling house (or place of residence) of the said de&ndan^ &C (as 
m pp. 265, 6. stating that three applications were made hy the officer^ 
and a copy of the writ and notice left for the defendant^ at his dmeUmg 
housCi ^c. and that from the answers given to his enquiries, or other^ 
wisCf he has reason to believe that the defendant keeps out of the way, 
to avoid beings served with process :) And this deponent further saith, 
that on making such enquiries after the said defendant, at his said 
dwelling house, (or place of residence,) he was informed by the 
wife (or son, &c.) of the said defendant, that there was nothing 
there belonging to him, as his house (or " lodgings ") were let to him 
ready furnished ; (or, '* that he had removed from and left his said 
dwelling house," &c.) And this deponent further saith, that not being 
able to meet with the said defendant, or to discover that he had 
any goods or chattels, in the bailiwick of the said sheriff, whereby 
he could be distrained, he this deponent, for the reasons aforesaid, 
caused the said writ of distringas to be returned non est inventus 
and mdla bona. And this deponent G, H. for himself saith, that 
the said writ of distringas was issued by leave of this honourable 
court, (or, " of the honourable Mr. Justice ■ ,** ) on an afidavit 
made by him this deponent, a copy whereof is hereunto annexed ; 
(annexing such copy ;) and that, for the reasons stated in his said afi' 
davit f and by the said other deponent /. K, as hereinbefore mentioned, 
he this deponent verily believes that the said defendant keeps out 
of the way, to avoid being served with process. And this deponent 

further saith, that he did, on the day of — instant, (or 

last,) search in the proper office of this honourable court, for 
the return of the said writ of distringas; and there found that the 
said sheriff had returned to the said writ, that the said defendant 
was not to be found in his bailiwick, and that he had not any goods 
or chattels therein, whereby the said sheriff could distrain him. And 
lastly, this deponent saith, that the said defendant hath not appeared 
to the said writ 
Sworn, (&c.) /• -'^• 

G.H. 
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(^ 4.) In the King's Bench, &c (267.) 
for coter*" E ^- *) ^P^^ reading the affidavU of /. K. and O. H. it is or- 
pearance, in y. > dered, that the plaintiff be at liberty to enter an appearance 
term roe. ^^ y ^^^ ^^^ defendant in this action, according to the statute in 

104. that case made and provided, and to proceed thereon to judg^ 

ment and execution. 

By the Court. 

(§ 6.) B. N Upon reading the affidavit of L K. and G. H. I do order, 

invaMdon. ' ^' f that, &c. (as in last, to the end, concluding thus:) Dated 

D.J this — day of 18—. 

9 Gu<%e*s, or baron's name.) 



jifUe, 85, 6 
104. 



(^ 6.) In the King's Bench, &c. (265.) 

^^^^^^ A. B. plaintiff, against C. D. and E. F. defendants. 

oneofievetal /. K. of , in the county of , officer to the sheriff 

of f maketh oath and saith, that he did, on the day 

of _ instant, (or last,) personally serve the above named 
defendant C Z). with a true copy of a writ of capiaSf and of 
the memorandum subscribed thereto, and warning and indorse- 
ments thereon, and which writ o{ capias appeared to this deponent 
to have been regularly issued out of, and under the seal of this 

honourable court, on the ' day of instant, (or last,) 

against the said defendants, at the suit of the said plaintiff And 

this deponent further saith, that he did, on the day of the said 

month of , duly indorse on the said writ of capias^ the day of 

the execution thereof. 

Sworn, (&c.) /. K. 

(§ 7.) In the King's Bench, &c; (Z65.) 

appearance by ^' ^' plamtlff, agamst C D. 

defeadant, when The defendant appears in person, or, (if by attorney f) 

he appears in 

penon, or by au G, H. attorney for C. Z). appears for him. 

tomey. 

' ' A. B. plaintiff, against C Z). and another, (or^ C. D. and others.) 

The Uke, when The defendants appear in person, or^ (if by attorney f) 
^LknuT*"^ G. H. attorney for C. D. and /. K. appears for them. 

Ante, 105. 

(§ 0.) A. B. plaintiff, against C Z). sued with G. H. or ** with G. H. and 

The like, when ^i.k«— »» 

oneofsereral °"*®"- 

defendanu ii The defendant C. D. appears in person, or^ (if by attorney i) 

capias, G. H. attorney for C. Z). appears for him. 

AtUet 105. 
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A, B, plaindffy against C 2). {or^ C Z>. and another, &c.) <§ 10.) 

E. F. attorney for the plaintiff, appears for the defendant C. D. '^^^^^\^ 

(or, C Z>. and another, &c.) according to the statute* entered 1^ pUio. 
Catered the — — ■ dav of—, 18 — ^» 



CHAP. XIII. 



Assignment qf Bail Bond; and Proceedings 
for eompeUing Sheriff to Return Writ^ ^c. 

I the within named sheriff, at the request of the within named (§ i.) 
plaintiff, assign over to him this bail bond, pursuant to the statute i^^bi^nd!°^ ° 
in that case made and provided : In witness whereof, I have AiOe^ 108. 

hereunto set my hand and seal, this day of , 18 — . 

, sheriff. 
Sealed and delivered,! 
in the presence of 3 

/. K. 
L.M. 

In the King's Bench, &c. (267.) (§ 8.) 

(Far the mode of entitling rules^ in the different courts^ see id,) m^t of atpias, in 

It is ordered, that the sheriffs (or, late sheriffs) of London term tiine. 
shall, within four days next after notice of this rule, to be given '^"^ ^^' 
to their secondaries, {or^ '* that the sheriff, or late sheriff, of the 

county of shall, within /our days in Middlesex^ or six days in 

any other county, next after notice of this rule, to be given to his 
undersheriff, or deputy," ) peremptorily return the writ of capteu, 
issued between the parties. 

By the Court. 
Side bar (in K. B. or Exchequer;) 
In the Treasury Chamber, at the 
instance of the plaintiff, (in C. P.) 
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ft 8-) , 
Affidavit for ob« 

taioing Judge*g 

order to re* 

turn writy in 

vacation. 

AnUt 109. 



, (S4.) 
Jodge'lB order 

thereon. 
Ante^ 108, 9. 



In the King'g Bench, &c. {%6b.) A. B. plaintiff, &c. {ii) 
G* H, of -<f— ', derk to £• F. gentleman, attorney for the above 
named plaintiff^ maketh oath and saith, that on the -— day of -^-^ — 
instant, (or last,) a writ o{ capiat was issued out of, and under the 
seal of this honourable court, against the above named defendant, at 
the suit of the said plaintiff, directed and delivered to the sheriff of 
. And this deponent further saith, that he has since been in- 
formed and verily believes, that the said defendant has been 
arrested upon and by virtue of the said writ. 

Sworn, (&c.) O, H. 

B.\ I order, that the sherifis, (or late sheriffi,) &c. (as m § 2. 
V. > subitituting the ward ** order» " far the ward " rule.") Dated 

D. ) the day of , 18—. 

, (judge's, or baron^s name.) 



(5 6.) 

Affidavit of 
vice of rule to 



In the King's Bench, &c. {265.) A. B. plaintiff, &c. {id,) 

G. H, of , clerk to E. F. gentleman, attorney for the above 



return writ, &c. named plaintiff, maketh oath and saith, that he this deponent did, 

Anu, 110. ^u ijjg ^y q£ instant, {ar last,) personally serve Mr. 

9 who is or acts as deputy to the secondaries of the city of 



London^ at their office No. 5, Basmghall Street, {if in London; or^ ij 

in Middlesex, " Mr. , who is or acts as deputy sheriff of the 

county of Middlesex " ; or, if in any other eaunty, " Mr, , who is 

the under sheriff, or deputy to the sheriff, of the county of , 



at his residence, or office % situate, &c.") with a true copy of the rule 
hereunto annexed ; and at the same time shewed him the said original 
rule. And this deponent further saith, that he has this day searched 

{or, " did, on the day of instant, or last, search,") in the 

proper office of this honourable court, for the return of the writ of 
capias, issued in this cause, but that the same was not filed in the 
said office. 

Sworn, (&c.) {?. H^ 



* By the late act for the further 
amendment of the law, &c. (S & 4 W. 
IV. c. 42.) § 80, <* the sheriff of each 
county in JBn^and and Walet, shall se- 
verally name a sufficient deputy, who 
shall be retfdent, or have an office^ within 
one mile from the Inner Temple Halt, 



for the receipt of writs, granting warrants 
thereon, making returns thereto^ and ac 
cepting of all rules and orders^ to be 
made on, or touching the execution of any 
process or writ, to be Erected to such 
sberiffi'* AuU,^S. 
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In the King's Bench, &c (265.) A. B. plamtiff; &c. (ul.) ($ 6.) 

[At tn iMiyJto the end; substituting the word "order" for the ^^l^wT" 
word " rule/' and ccncludmg asfoUoms :) And this deponent further order, &c 

Ulth, that the said order was, on the day of , in this pre- '^"'*» **®' 

sent term, being the term next following the making and 

granting of the said order, made a rule of this honourable court, 
as ai^pears by such rule hereunto annexed, (annexing it.) 

Sworn, (&c.) G. H. 

In the King's Bench, &c. (267.) (^ 7.) 

B. ^ Upon reading the rule (or " order ") made in this cause, on ^»^^o' »**■<*- 
V. r • "■, and the affidavit of G. H, it is ordered, that a writ of tunung writ. 
B. ^ attachment do issue against the 8heri£& (or^ late sheriffs) of -^"^ 1^^ 
London^ (or sheriff*, or late sheriff*, of the county of— —,) for their {or 
his) contempt, ih not returning the writ of capta#, issued in this 
cause, pursuant to the said rule (or, " order.") Upon the motion of 
Mr. , (in JT. B. or Exchequer; ar^ in the Common Pleas^ of 

Mr. Serjeant .) 

By the Court. 
For these returns, vide ante^ p. 271* (j 8» 9.) 

Returns to writ 
of dutringiu* 

By virtue of this writ, to me directed, I did, on the — day of ,^ j^ x 

18 — , take the within named C. Z)., and him safely kept, until Return ofcqd 

he gave me bail, (or made deposit with me) according to law, in fendant has 
the within action. And I further certify, that on the execution of 8»^f" ^ ^ 

Biaae deposit,. 

the said writ, I delivered a copy thereof to the said defendant, as &c 
I am within commanded. -^^^^ '10» 

The answer of , sheriff. 



By virtue, &c (§ 10.) I did, on the day of 18—, take (5 ii.j 

the within named C. D. whose body remains in the prison of the JJ^idiiriir' 

lord the king, under my custody. And I further certify, &c. (as custody. 

in last.) ^"^ "^ 

The answer of , sheriff*. 

By virtue, &c. (§ 10.) I did, on the day of 18—, take (S 180 

the within named C. jD., and him safely kept, until he gave me cor/m^Mtowie 

bail, &c iasini 10. or^ ** whose body remains," &c. as in ^ 11.) defendant, and 

non ett inctntuM 

And I further certify, &c (§ 10.) But the within named jj?. F. is not is to another. 

found in my bailiwick. ^nu^ 1 10. 

The answer of — *! sheriff* 
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(§ IS.) ®y virtue, &c* (§ 10.) I did, on the day of , 18—, 

The like, of c«pi ^^ t^g within named C. D. &c. (itL) And I further cer- 

eorput as to one . ^ ' 

defendant, and tiiy, that I did, on the day of instant, (ar last,) hy the 

of writ on MK^ order and direction of the attorney for the said A. B, serve a copy 

other. of this writ on the within named E, F. 

AnUt no. ^^ answer of , sheriff. 

(§ 14.) ^^6 within named C D. is not found in my hailiwick *. 
Return of non The answer of , sheriff. 

eU mventus. 
Ante, no. 

(k 15.) ^^ ^^^ King's Bench. 

Rule to bring in the day of , &c. (267.) 

TddPra 9 ' "^0 ^^ ^ Ordered, that the sheriffs (or late sheriffs) of London 
£d.Slo. V. r shall, within ^bur days next after notice of this rule, to be 

Ante, 1 10. (*.) 2). J given to their secondaries, (pr, " that the sheriff, or late sherifi^ 

of the county of shall, within /our days in Middlesex, or *' six 

days" in any other county, next afber notice of this rule, to be given 
to his undersheriff, or deputy,") peremptorily bring into court the 
body of the defendant. 

Side Bar. By the Court. 



I 



(f 16.) In the Common Pleas. 

givLby fikccr, ^™» *C- (^^7-) 

In C. P. J5^ X Unless the sheriffs (or late sheriffs) of London, &c. (as in 

^810^' ^ ^* C ^^'^ ^^ ^^^ ^^ ^^^ ^^ ^^ defendant to be brought into 
Anie, 1 ] 0. (k.) I). ^ this court, on — , let them (or him) be amercedybr^y shillings. 

By the Court. 

($ 17.) B. \ Upon reading the filacer's rule, made between the said 

d^^t^p^ae. »• [parties, it is ordered, that the sheriffs (or hte sheriffs) of 
condaiy thereon. />, ) London, &c. (as in § 15.) 

'^^^ ^ By the Court. 

Ante, no. ik.) In ^^ Treasury Chamber, i 

at the instance of the plaintiff, j 

#j 18 ) , the 1 Sidebar. It is ordered, that the sheriff of the 

'Hie like, In Ex- ^y^f , J county of , do peremptorily bring here into 

Tidd JVoc. 9 co^*> *^« ^*^y ^^ *« said defendant, whom he hath taken, and 

Ed. 810. ' 

Ante, 110. ^ p^^ ^^^ ^^^^ ^ ^^^^ ^^ ^^ ^ gj ^^P ^jjj ^ ,g^ ^^ 

writ of opioid «ce Append, to Tidd JPrac 



\ 
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"- detains in his custody, by virtue of his Majesty's writ of capias^ Chap. XIII. 
issued between the said parties, as the said sheriff hath charged 
himself by his return made on the said writ, within four days (m 
Middlesex, or " six days " tn any other county,) next after notice of 
this rule, to be given to him, or his undersheriff. • 

By the Court 

Rose. 

In the King's Bench, &c. (265.) A. B. plaintiff, &c. {id.) ($ 19.) 

G. H, of , clerk to E. F. gentleman, attorney for the above taininj judged 

named plaintiff, maketh oath and saith, that he this deponent did, p"^^* ^^ ^°ff 

m body, in Tft- 

on the day of instant, (or last,) personally serve, &c., (as cadon. 

in $ 5.) And this deponent further saith, that he has this day ulnte, ill. 

searched (or " did, on the day of instant, or last, search ") 

with the proper officer of this honourable court, for the writ of 
capias issued in this cause, and found that the same was filed, with 
a return of the said sheriff indorsed thereon, to the effect, that the 
said sheriff had, on the — — day of — — 18 — , taken the said 
C. D. and him safely kept, until he had given him bail in the said 
action; and that, on the execution of the said writ, he had delivered 
a copy thereof to the said C, Z). as by the said writ he was com- 
manded. 

Sworn, (&c.) G. H. 

B.^ I order, that the sheriffs {or late) sheriffs, &c. (as in § 15 ; (^ 80.) 

V. i substituting the word « order," for the word " rule.") Dated ^^^^^^ 

Z>.)this day of ,18—. ^^no. 

G^^^'^j ^ baron's name.) 

In the King's Bench, &:c. (265.) A. B. phiintiff, &c. (id.) (§ si.) 

G. H. of , derk to E. F. gentleman, attorney for the above ^^J^^^' 

named plaintiff, maketh oath and saith, that he this deponent did, bring in body, 

on the day of instant, (or last,) personally serve, &c> {as /' , , , , v 

. t it 3 • « « JffU6, 111. (O.) 

tn § 5.) And this deponent further saith, that no bail above has 
been put in for the defendant in this cause, (or " that bail above 
has been put in for the defendant in this cause, but that the same has 
not been perfected " ; adding, in the Common Pleas, " this deponent 
having this day searched with the proper officer of the court, for 
that purpose." ) 

Sworn, (&c.) G. H. 
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Shu.) In the King's Bench* &c. (265.) A. B. plaintiff; &c (id,) 

yS^.'^ ^- "' »^ ' •='«* ♦» ^- ^- ««*>«-"• -"""^y for d« above 

^frff, 111. (a.) named pbtintifi*, maketh oath and saith, that he did, on the 

day of -^— instant, {or last,) personally serve, &c. (as m §§ 5^ 6.) 

And this deponent further saith, that no bail above, &c (at m hut). 

Sworn, (&C.) G. Hm 



{h 82.) This rule is similar to that in § 7., stating the contempt to be 

ment, for not ' ** ^ ^^^ bringing into court the body of the defendant," instead of 

bringing inbody, a j^ ^^t returning the writ," & c, 
AnU, 111. (a.) 



CHAP. XV. 



(SI.) 



Proceedings m Actions against Prisoners *. 



Writ o( detainer^ for A, B. against C. Z). in custody of the 



^^J^^ "'"* marshal of the Marshalsea, (or, warden of the Fleet prison,) in an 
JbiUy 116. action on promises, &c. (262.) 



Writ of detainer. 
115. 



William the Fourth, &c. (262.) To the marshal of the Mar- 
shalsea of our court before us, (or, *' To the warden of our prison 
of the Fleet : ") We command you, that you detain C. Z>. if he shall 
be found in your custody, at the delivery hereof to you, and him 
safely keep, in an action on promises, (or, " of debt," &c. as ike case 
may he,) at the suit of A, Bm until he shall be lawfully discharged 
from your custody : And we do further command you, that on re- 
ceipt hereof, you do warn the said C. Z>. by serving a copy heieof 



* Wben the defendant U a priaoner in 
cuatody of the iherifl^ &&, a hiU miigty it 
aeemi, be iOed agdntt htm, in the King'a 
Bench, with the cleric of the declarationa 
in the King's Bench office; it being 
holden, that the deliyeiy of a declaration 
agunit auch priaoner, though witliin two 
tennib ia a nuQity, if there were no hiU 
iOedbefere. Nowdl i^ Bingham, 4 Eaat, 
16. and Me WiiUami v. Scttdamorc^ 1 



Chh. Rep. ass. Long » Woidamitb, 
4Bam.&Ad.867. It ia not neccaniy, 
however, under the rule of H. S W. IV. 
veg. 8. that the statement of the phio' 
tiff'a daim, for debt and costly ihooU be 
indorsed on the copy of audi bfll^ aerred 
iqion the tamkej. Loqg «. Words- 
worth, 4 Bam. & Ad. S67. and ass 
Leiicmn9.Norton»MiS68.6. 1 Dowl 
Bep. 416. S. a 
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on him, that within eight days after senrice of such copy, inclusive Chap- XV* 
of the day of such service, he do cause special bail to be' put in for 
him, in our court of King's Bqnch, (Common Fleas, or. Exchequer 
of Pleas,) to the said action ; and that, in default of his so doing, 
the said A. B, may declare against him, before the end of the term 
next after his detainer, and proceed thereon to judgment and exe- 
cution : And we do further command you the said marshal, (or^ 
*' warden," as the case may be,) that immediately after the service 
hereof, you do return this our writ, or a copy hereof, to our said court, 
together with the day of the service hereof. Witness, &c. (§ S6d.) 

N.B. Thit firit is to be indorsed in the same manner as the writ (§ ^) 

IndorseiDents 
o/* capias ; (ante, 274^) but not to contain the warning on that writ, thereon. 

Jnte,&2, 115. 
(Fenue.) A. B. by E, F. his attorney, (or, "in his own proper (§ i.) 

person ",) complains of C. D. being detained at the suit of the S^^^rariZ"' 

said^. B. in the custody of the sheriff of , {or, " of the marshal when defendant 

of the Marshalsea of the court of Kine*s Bench," or, " of the warden V° *^"' J^\, 
of the Fleet:') 

Far the form referfed to in this section, (ante, 113. 116,) see the (§ 5.) 
next Chapter, § 9. 

In the King's Bench, &c. (265.) A. B. plaintiff, &c. (id.) (§ 6-) 

(r. H, of- ' ■, clerk to E. /'.gentleman, attorney for the above livery of copy of 

named plaintiff, maketh oath and saith, that he did, on the decloration, 

*r ' » ' against prisoner 

day of instant, (or last,) deliver unto /. K., the gaoler or in custody of the 

keeper of his majesty's gaol or prison, in and for the county of ' ' 

, a true copy of the declaration hereunto annexed ; and the 

said gaoler or keeper then acknowledged to this deponent, that the 
said defendant was, at that time, a prisoner in the said gaol or prison, 
by virtue of a writ of capias, issued out of this honourable court, 
at the suit of the said plaintiff. 

Sworn, (&c.) G. H. 

G. H. of , clerk to E. F. gentleman, attorney for the above (§ 7.) 

named plaintiff, maketh oath and saith, that he did, on the J^ri]oncr"m"*'^ 

day of , instant, (or last,) deliver unto /. K., one of the turn- custody of mar- 

t ha l, or warden, 
keys of the King's Bench (or " Fleet") prison, at the lodge of the . . . 

said prison, a true copy of the declaration hereunto annexed ; and 

the said turnkey then acknowledged to this deponent, that the said 

u 
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CflAP. XII. deponent further saithy that he did, on the — — day of instant* 

{or last,) indorse on the said writ, the day of the week and month 
of such seryice. 

Sworn, (&c.) G. H. 



(S«.) 

Affidavit of exe* 
cution of writ of 
tUstringat, and 
personal aerrice 
of copy. 

AnUy 86. 104. 



In the King's Bench, &c. (265.) J. B. plaintiff, &c. {id.) 

L K, of officer to the sheriff of the county of- , maketh 

oath and saith, that he this deponent did, on the day of 



instant, {or last,) hy virtue of a warrant granted hy the said sheriff, 
upon a writ of dittringctt^ which appeared to this deponent to have 
been regularly issued out of, and under the seal of this honourable 
court, against the said C D. at the suit of the said A* B.^ directed 

to the said sheriff, and returnable on the day of last, 

(instant, or next,) distrain upon the goods and chattels of the said 
defendant, for the sum oi forty shillings, in order to compel his 
appearance in the said court, to answer the said plaintifi^ in a plea 
of trespass on the case, {or of debt, &c. as the case may be) : * And 
this deponent further saith, that he did, at the time of the execution 
of the said writ of distringas^ personally serve the said defendant 
with a true copy of the said writ pf distringas^ and of the notice 
subscribed thereto, and indorsements made thereon. 

Sworn, (&c.) /• K, 

(^ S. a.) (jis in the last, to the asterisk, and then as follows :) 

defendant can- '^^^ ^^ deponent further saith, that not being able to meet 
not be met with. ^\{j^ the said C. D. he this deponent did, at the time of the exe- 
Anu, 85. 104. ^^^j^ of tij^ said writ of distringas, leave a true copy thereof and 

of the said notice and indorsements, with the wife {or son, 

daughter, or servant, &c.) of the said defendant, at his dwelling house, 

or usual place of abode, at , in the said county, being the place 

where the said writ of distringas was executed ; and this deponent 
then and there informed the said wife {or son, &c.) of the said de- 
fendant, of the true intent and meaning of such distringas^ levy, and 
notice as aforesaid. 

Sworn, (&C.) /• K. 



In the King's Bench, &c. (265.) 



A. B. plaintiff, &c. (mT.) 



(§3.) 

leave to enter ^* ^' of—* officer to the sheriff of the county of—, an4 

appeannce, on Q^ ff^ q£ (^^ person who made the affidavit to qbtain the die- 

return of non i *J •* . 

eu innetuta and tringos,) clerk to E, F» gentleman, attorney for the above named 

mdla bona, to plaintiff, severally make oath and say ; and first this deponent /. K. 
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forhiniflelfsutb, tihatawritofdl^nii^Mlmvingbeente^ writofd&im- 

and mider the seal of this honourable court, affainst the said de- ^^ 
fendanty at the suit of the said plaintiff, directed to the said sheriff, 104. 

and returnable on the --^ day of last, (or instant,) and a 

warrant having been granted thereon, directed to this deponent, as 
one of the officers of the said sheriff, he this deponent did take and 
use all due and proper means for serving and executing the said writ ; 

and for that purpose did, on the day of 18 — ^ go to the 

dwelling house (or place' of residence) of the said defendant, &c. (as 
m pp. 265, 6. stating that three applications were made hy the officer^ 
and a copy of the writ and notice left for the defendant^ at his dwelling 
hoase^ ^c. and that from the answers given to his enquiries, or other-* 
wise, he has reason to believe that the defendant keeps out of the way, 
to avoid being, served with process :) And this deponent further saith, 
that on making such enquiries after the said defendant, at his said 
dwelling house, (or place of residence,) he was informed by the 
wife (or son, 8cc.) of the said defendant, that there was notfabg 
there belonging to him, as his house (or " lodgings ") were let to him 
ready furnished ; (or, " that he had removed from and lefl his said 
dwelling house," &c.) And this deponent fbrther saith, that not being 
able to meet with the said defendant, or to discover that he had 
any goods or chattels, in the bailiwick of the said sheriff, whereby 
he could be distrained, he this deponent, for the reasons aforesaid^ 
caused the said writ of distringas to be returned non est inventus 
and nulla bona. And this deponent G, H. for himself saith, that 
the said writ o£ distringas was issued by leave of this honourable 
court, (or, ** of the honourable Mr. Justice —'^ — ," ) on an affidavit 
made by him this deponent, a copy whereof is hereunto annexed ; 
(annexing such copy ;) and that, for the reasons stated in his said affi-' 
davit, and by the said other deponent /. K, as hereinbefore mentioned, 
he this deponent verily believes that the said defendant keeps out 
of the way, to avoid being served with process. And this deponent 

further saith, that he did, on the day of — — instant, (or 

last,) search in the proper office of this honourable court, for 
the return of the said writ of distringas ; and there found that the 
said sheriff had returned to the said writ, that the said defendant 
was not to be found in his bailiwick, and that he had not any goods 
or chattels therein, whereby the said sheriff could distrain him. And 
lastly, this deponent saith, that the said defendant hath not appeared 
to the said writ. 
Sworn, (&c.) /. K. 

G.H. 



bail. 

JiUe, 92^3.27^ 
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Wrii of capiat from him : For that whereas the said plaintiff, heretofore, to wit, on 
issued out. ^g ^^y ^£. ^ ^ .|^ ^jjg yg^ ^f ^Ijg ^gjg^ ^f ^^^ 1^^ 

* * the now king, (date of writ^) sued and prosecuted out of his Ma- 

jesty's court of King's Bench, (Common Pleas, or Exchequer of 
Pleas,) at Westminster in the county of Middlesex^ a certain writ 
« of our said lord the king, called a writ of capias, against the said 

C /)• directed to the sheriff of the county of , and bearing 

date a certain day and year therein mentioned, to wit, the day and 
Recital of writ year aforesaid : By which said writ, our said lord the king com« 
jinie, 89, 90. * manded the said sheriff, that he should omit not by reason of any 
' ' liberty in his bailiwick, but that he should enter the same, and 
take the said C, D, if he should be found in his bailiwick, and him 
safely keep, &c. (reciting the writ throughoutj to the testCf for which 
IiKlorsement for vide ante, p. 272, 3.) which said writ afterwards, and before the de- 
livery thereof to the sheriff of the said county of , to be 

executed, as is hereinafler mentioned, to wit, on the day and year 

aforesaid, in the county of , (the venue, if not laid in the county 

where the defendant was arrested,) was duly marked and indorsed 

for bail for L by affidavit, according to the form of the sta- 

Delivery of writ tute in such case made and provided ; and which said writ, so in- 
dorsed, aflerwards, to wit, on the day and year aforesaid, in the 
county last aforesaid, was delivered to the said G. H, who then, 
and from thence until, and at and after the execution of the said 
writ, and making of the writing obligatory hereinafler mentioned, 

was sheriff of the said county of -, in due form of law to be exe- 

Arrest. cuted : By virtue of which said writ, the said G. //• so being such 

Jiue, 9d. sheriff as aforesaid, aflerwards, and within four calendar months 

from the date of the said writ, including the day of. such date, to 

wit, on the day of , in the year of our Lord 18 — » 

(date of hail bond,) within his bailiwick as such sheriff, to wit, 

in the county of aforesaid, (the county wherein the defendant 

was arrested,) executed the said writ, and then and there took and 
arrested the said C. Z). by his body, and had and detained him in his 
custody, as such sheriff, at the suit of the said plaintiff, for the 
Delivery of cause aforesaid : And the said G, H. then and there, upon and 
to defendant! ^ forthwith after the execution of the said writ, caused a copy of 
jinte, 69. 96, 7. the said writ, together with eyery memorandum and notice sub- 
scribed thereto, and all indorsements thereon, to be delivered to 
the said C D. according to the form of the statute in such case 
Taking bail made and provided : And the said C 2). being so arrested, and in 
jinte, 89. 97. custody of the said (?• H, so being such sheriff as aforesaid, by 

|0«. '' 



to sheriff 
Ante, 95. 
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virtue of the said writ, at the suit of the said plaintifT, as afore- Ch. XVI L 
said, the said (7. H. aflerwards, and within eight days after the 
execution of the said writ as aforesaid, inclusive of the day of 
such execution, to wit, on the day and year last aforesaid, and 
within the bailiwick of the said sheriff, to wit, in the county last - 
aforesaid, took bail for the said C D.'s cabsing special bail to 
be put in for him to the said action, in his said majesty's 

court of , as required by the said writ, and according to the 

form of the statute in such case made and provided ; and on chat Bail bond. 
occasion, the said defendants then and there, to wit, on the day '^'^/* ^^< (/•) 
and year last aforesaid, in the county last aforesaid, by their cer- 
tain writing obligatory, commonly called a bail-bond, sealed with 
their respective seals, and now shewn to his said majesty's court 
here, the date whereof is a certain day and year therein men- 
tioned, to wit, the day and year last aforesaid, acknowledged 
tliemselves to be held and firmly bound to the said G. H, so then 

being sheriff of the said county of , as such sheriff, (by the 

name, description, and addition of G. H, Esquire, sheriff of the 

county of ,) in the penal sum of 1, of good and lawful 

money of Great Britain^ to be paid to the said sheriff, or his cer- 
tain attorney, executors, administrators, or assigns ; with and un- Condition of 
der a certain condition thereto subscribed, whereby, after re- " 

citing that the said C. D. was, on the day of , taken by the 276, V. 

said sheriff, &c. {stating the recital in the condition of the bond, for 
which, as taken by the sheriff of Middlesex, &c. vide ante, pp. 27 Q, 7,) 
the condition of the said writing obligatory was declared to be 
such, that if the said C. D. did cause special bail to be put in for 
him to the said action, in his majesty's said court, as required by 
the said vfrit, then the said obligation was to be void, and of 
no force, otherwise to stand and remain in full force, vigour and 
effect ; as by the said writing obligatory, and the condition thereof, 
reference being thereunto had, may more fully and at large appear. 
And the said plaintiff in fact saith, that the said C D. did not Breach of con- 
cause special bail to be put in for him to the said action, in ihis ma- p^lur^ jJl g^j^l 
jesty's said court, as required by the said writ, but therein wholly *»»!• 
failed and made default: whereby the said writing obligatory be- loe.'ios. 287. 
came forfeited. And the said plaintiff further saith, that the said Auignment of 
writing obligatory being so forfeited, and the money therein speci- " o p m i . 
fied being and remaining unpaid and unsatisfied to the said sheriff, he 283.' 
the said G. H, so being sheriff of the said county of as afore- 
said, afterwards, to wit, on the day of , in the year afore- 
said, {date of assignment,) in the county of -— aforesaid, (the 
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Ch. XVII. venucy) at the request of the said A. B. the plaintiff in the said 
suit, by an indorsement on the said writing obligatory duly made, 
in the presence of and attested by two credible witnesses, and 

sealed with his seal of office of sheriff of the said county of , 

assigned the said writing obligatory to the said plaintiff, according to 
the form of the statute in such case made and provided ; as by the 
said assignment, indorsed on the said writing obligatory as afore- 
said, and now shewn to his said majesty's court here, the date whereof 
is a certain day and year therein mentioned, to wit the day and 
Whereby an ac- year last aforesaid, may more fully appear : By means whereof, and 
tion haUi ac- -^^ force of the statutes in such case made and provided, an action 

hath accrued to the said plaintiff, as assignee of the said G. H. so 

being sheriff of the said county of as aforesaid, to demand 

and have of and from the said defendants, the said sum above de- 
manded: Yet the said defendants (although oflen requested so to do,) 
have not, nor have nor hath any or either of them, as yet paid the 
said sum above demanded, or any part thereof, to the said G. H. 
before the said assignment, or to the said plaintifif) assignee as 
aforesaid, since the said assignment; but have hitherto wholly 
refused and neglected so to do, and still refuse to pay the same, 
or any part thereof, to the said plaintiff, assignee as aforesaid ; 
to the damage of the said plaintiff, as assignee as aforesaid, of 10/. 
and therefore he brings his suit, &c. 

(§ 11.) Ii^ the King's Bench, &c. (265.) 
Notice of filing ^ ^ plaintiff, &c. (id) 

declaration in ^ r » v / 

chief, and to Take notice, that a declaration was this day (or, <' on the 

pUhitiff appearr ^^^ ^^ instant, or last ",) filed against you, with the clerk of the 

for defendant, declarations in the King's Bench office, {ovy in C. P. " with the pro- 
procesa. thonotaries, at their office in Tanfield Courtf'*) in the Inner Temple, 

Anu, 182, S. London; {or, in the Exchequer of Pleas, " in the office of Pleas of 

this honourable court, situate in LincoUCs Inn, in the county of 
Middlesex ",) at the suit of the above named plaintiff, in an action on 
promises, {or, of debt, &c. as the case may he ;) and unless you plead 
thereto in four days, {or " eight days,** if the defendant live above 
twenty miles from London, or the venue be laid in the country) judg- 
ment wiU be signed against you by default. Dated this day of 

18--. 

Yours, &c. 
To Mr. C. Z)., I E. F. plaintifTs attorney, 

the above named defendant. ) 
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In the King's Bench, &c. '{265.y ft ]£ \ 

A. B. plaintiff, &c. (id.) i^\t^t 

G. H. of , clerk to E. F. getitkman, attorney for the above "tick up notice 

named plaintiff, maketh oath and saith, that this action was com- officeT**™^**" '° 

menced on the day of — — last, {or instant,) by a writ of Arue^ 12a, 

summonSf which appeared to this deponent to have been re- 
gularly issued out of, and under the seal of this honourable court, 
against the above named defendant, at the suit of the said plaintiff; 

and that he this deponent did, on the day of instant, 

(or last,) personaUy serve the said defendant with a copy of the 
said writ, but the said defendant hath not appeared, according to 
the exigency thereof. And this deponent further saith, that the 
said defendant hath, since the commencement of this action, re- 
moved from his last known dwelling house, situate at , in the 

county of ; and that this deponent biirlh made inquiry afler 

the said defendant, of the landlord of the house wherein he formerly 
resided, but could not learn to what place he had removed : And 
this deponent further saith, that he has also made inquiry at the 

counting house of L K, of aforesaid, by whom, as this 

deponent has been informed and believes, the said defendant was, 
up to the time of the service of the writ in this action, employed 
as collecting clerk, but could not learn his present residence, nor 
where he was to be found ; and such residence is wholly unknown 
to this deponent, nor hath he been able to serve the said defendant, 
personally or otherwise, with a notice of decimation in this cause, 
which bath been duly filed in the proper office, with a notice re- 
quiring the said defendant to plead thereto in days. 

Sworn, (&c.) G. H, 

In the King*s Bench, &c. (JtQ5^ /^ 23 v 

y^. 5. plaintiff, &C. {id.) Notice of fibng 

Take notice, that a declaration was this day {or " on the day bene esK, on 

of instant, or last,") filed against you, with the clerk of the de- **^^^ P'°^^- 

Anie. 12s. 4. 

clarations in the King's Bench office, (or, in the Common Pkas, " with ^ ^ 
the prothonotaries, at their office in Tanfield Courty) in the Inner 
Temple f London, {or, in the Exchequer of Pleas, ^c, as in § 11*^ 
conditionally, until special bail be put in and perfected, (or, if bail 
has been put in, " until special bail be perfected,") at the suit of the 
above named plaintiff, in an action on promises, (or, of debt, &c. as 
the case may be;) and unless you appear and plead thereto in four 
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Ch. XVII. {or eight) days, &c. (a« m § 11 .) judgment will be signed against you 
by default. Dated this day of 18 — . 



To Mr. C. 2). 

the above named defendant 



.} 



Yours, &c. 

E. F. plaintiff's attorney. 



« u.) 

Demand of de- 
claration. 

Aide, 125, 



In the King's Bench, &c. (265.) B. against Z). 

The defendant demands a declaration in this cause, by 

Yours, &c. 

G. H. defendant's attorney^ 
To Mr. E. F. {or agent.) 

plaintiff's attorney, 
{or agent.) 



CHAP. XX. 



Notice of mo- 
tion, on inter- 
pleader act, in 
action by exe- 
cutors, for trial 
of righttosharei 
and dividends in 
a public com- 
pany, claimed by 
assignees of a 
bankrupt. 

Ante, ISO, 81. 



Forms of Proceedings on Interpleader Act, 
1 ^ 2 W. IV. c, 58. § I.* 

In the Common Pleas. 

r Cooper and another, executors, (&c.) plaintiffs. 
Between < and 

V The Lead-smelting Company, defendants. * 
Take notice, that this honourable court will be moved tomorrow, 

the day of , for a rule calling upon the assignees of /. Y, C 

a bankrupt, to appear before this honourable court, and to state the 
nature and particulars of their claim to the sum of money sought 
to be recovered from the defendants by the plaintiffs in this action, 
and to maintain or relinquish their claim ; and that in the mean time, 



* For forms of rules, &c. on the * This cage is reported in 2 Moore & 

aboye statute^ $ 6. vidr po^ Chap. S. 714. and see u^ 810. 9 Bing. 634^ 
XLL 1 DowL Rep. 788. S. C. AfOe^ 181. 
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all further proceedings in this action be stayed. Dated this m Chap. XX. 

day of , 18 — . 

Yours, &c. 

, defendant's attorney. 

To Mr. E. F. 

plaintiff's attorney. 

Upon reading the joint affidavit of G. H, and /. K, It is ordered, (^ 2J) 
that the plaintiffs, and the assignees of the plaintiff/. Y. C, upon hereon" 
notice of this rule, to be given to them respectively, or to their re- Ante, ISO, si. 

spective attomies or agents, shall shew cause to this court, on 

next, why the said assignees should not forthwith appear, and state 
to this court, the nature and particulars of their claim to the sum 
of money sought to be recovered from the defendants, by the 
plaintiffs in this action, and to maintain or relinquish their claim ; 
and why the said defendants should not be paid their costs of and 
occasioned by this action, and this apphcation, to be taxed by one 
of the prothonotaries of this court, by such parties as the court 
may direct : and in the. mean time, and until this court shall other- 
wise order, let all further proceedings in this cause be stayed. 

By the Court. 

On the motion of Serjeant ) Canceller, 
, for defendants. i 

Upon reading a rule made in this cause, on last, the affidavit (^ s.) 

of/, y. C. one of the plaintiffs in this cause, and the affidavit of ^"^^^f rfV 

L. M,, and upon hearing counsel for the plaintiffs, for the de- on a fdgned 

fendants, and for the said Z. M, and N, O, the assiirnees of the *f"*^ ,«' „, 

^ Ante, 180, SI. 

estate and effects of the plaintiff /. Y. C. ; It is ordered, that all 
further proceedings in this cause against the defendants be stayed ; 
and that the said plaintiffs, and the said L. M, and N. 0, be re- 
strained from proceeding against the said defendants, to recover 
the dividends for which this action is brought : And it is further 
ordered, that the said defendants do forthwith pay into the hands 

of the prothonotaries of this court, the sum of L, being the 

amount of the dividends now due : And it is ordered, that the said 
Z. ilf. and N, O. do pay to the said defendants, or their attorney, 
their costs of this action, and also of this application to the court, 
to be taxed by one of the prothonotaries of this court : And it is 
further ordered, that the said plaintiffs, and the said Z. M, and 
N. 0., as such assignees of the said plaintiff /• Y, C, do proceed 
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Chap. XX. to try a feigned issue, to inquire whether the shares in the said 
company, and the dividends thereon, for which this action is 
brought, are the property of the said plaintiffs, as executors of 
F, C, deceased; in which issue the said plaintiffs are to be plain- 
tiffs, and the said Z. M. and N. O. as such assignees as aforesaid, 
are to be defendants : the said plaintiffs hereby undertaking to ad- 
roit, on the trial of such issue, that the said L. M. and N. O, are 
assignees of the said plaintiff/. Y, C, a bankrupt: Audit is further 
ordered, that the plaintiffs* costs in this cause, and the costs of the 
said plaintiffs, and of the said assignees, of this apphcation, do 
abide the event of the trial of such issue. 

By the Court. 

On the motion of Serjeant ^^^ Cancellor. 

for the defendants, Serjeant 

for the plaintiffs, and Serjeant 

for the said assignees. 

(§ 4.) In the King's Bench, &c. (ft65.) 

order, on in- C. D, of , auctioneer, the defendant in this cause, maketh 

inTction 'against ^^^h and saith, that he this deponent was, before the commence- 
auctioneer, for ment of this suit, retained and employed by one G, H. to sell by 

deposit money. , .iiii ..« 

jffUe 128 &c. P"^^^ auction, certam leasehold property, consistmg of a dwelling 

house, (&c.) situate, (&c.) ; and that he this deponent, in pur- 
suance of such retainer and employment, did, on the day of 

last, put up and expose the said property to sale by public 

auction ; and that on such exposure to sale, the said A. B. the 
plaintiff in this suit, by E, F, his agent, became and was the purchaser 
of the said property, and did deposit, by such agent, in the 

hands of this deponent, as such auctioneer, the sum of L as 

a deposit, and in part payment of the purchase money of the said 
property. And this deponent further saith, that the said A. B. 
the purchaser of the said property, objects to the title thereof, and 
refuses to complete the said purchase ; and hath brought his ac- 
tion against this deponent, to recover back the said sum of 1, 

so deposited with him as aforesaid. And this deponent further saith, 
that he this deponent does not claim any interest in the said sum of 
■ /., so being the subject matter of this suit as aforesaid, or 
any part thereof; but that the right thereto is claimed by the said 
Cr. //., the vendor of the said property, who has threatened to sue, 
and who, this deponent expects, will sue this deponent for the same* 
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And this deponent further saith, that he does not in any manner Chap. XX. 
collude with the said G. H.^ but is ready to bring the said sum of 
/. into court, or to pay or dispose of the same, in such man- 
ner as this court, or any judge thereof, may order or direct. 
Sworn, (&c.) C. D. 

B, 1 Let the plaintiff's attorney or agent, and also Mr. G. H, his {S ^0 
V. ^attorney or agent, attend me at my chambers, in Serjeants' gh"ew cause 

2). J Inn, on next, at of the clock, to shew cause, why thereon. 

an order should not be made for the said G. H, to appear, and state "^^^^ ^^' ^^' 

the nature and particulars of his claim to the sum of /., the 

subject matter of this action, and maintain or relinquish such claim; 
and why the defendant should not be at liberty to pay the said 

sum of L into court : why it should not be referred to the 

master, (or prothonotaries,) to tax the defendant's costs of this 
action ; and why such costs, when taxed, should not be paid to the 
defendant, out of the said sum : why all further proceedings in 
this action should not be stayed ; and why the said G. H, should 
not be restrained from commencing proceedings against the de- 
fendant, in respect of the said sum of /. Dated this day 

of , 18—. 

, (Judge^s name.) 

B. 1 Upon hearing the attomies or agents on both sides, and upon (§ 6.) 
V. dreading the affidavit of C. 2). I do order, that the defendant ^jj^jf^n/'^ ^ 

D.J do retain the sum of /. for a week : also, that Mr. G.H. j^u^ 128, Ac 

have a week's time to consider, whether he will defend the action, 
or not ; if he do not resolve so to do, the money to be paid over 
to the plaintiff at that time, with costs, to be taxed and paid by the 
present defendant : and also, that Mr. (7. H. be restrained from 
proceeding against the defendant, C Z). ; and also, that if Mr. 
Cr. //• comes in to defend, he be made defendant, instead of the 
present defendant, C Z). ; and that the plaintiff be at liberty to 
amend his declaration : and the present defendant, C D. to have 

his costs, from the party ultimately unsuccessful. Dated the 

day of , 18 — . 



-, {^Judge's name») 
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CHAP. XXII. 



{§10 

Form of under- 
sherifiTs certi6- 
cate, to be in- 
dorsed on writ 
of inquiry, for 
staying judg- 
ment thereon. 

AnUt 1S2. 

(«2.) 
The like, where 
judgment is 
stayed for a cer- 
tain number of 
days only, to 
give the defend- 
ant an oppor- 
tunity of apply- 
ing to a judges 
or baron. 

AnUt 132. 



Proceedings far Staying Judgment, after Execu- 
tion of Inquiry ; and for Assessing Damages, 
on Statute S ^ 9 W. IIL c. 11. § 8. 

I hereby certify, that, in my opinion, judgment ought not to be 
signed upon this writ, until the defendant shall have had an op- 
portunity to apply to the court of , to set aside the execution 

thereof. 

, ( Undersheriff* s name.) 

I hereby certify, that, in my opinion, judgment ought not to be 

signed upon this writ, until the expiration of days from this 

day of , 18 — , that the defendant may have an oppor- 
tunity, in the mean time, of applying to one of the judges of the 

court of , {or^ " one of the barons of the Exchequer ",) for an 

order to stay the judgment thereupon, until such day as the said 
judge {pr^ baron) shall think fit. 

, {Undersheriff^ s name.) 



($ S.) B. \ Let the plaintiff's attorney or agent attend me, at my 

atayii^judg- ^' \ chambers, in Serjeants Inn, Chancery Lane, to morrow, at 

ment, on writ of /). J of the clock in the forenoon,(or afternoon,) to shew cause, 

cutedtuntiladay why the judgment on the writ of inquiry executed in this cause» 

ternu ^^^^"^^ should not be stayed, until the second day of next term, or 

Anu 182. y3iXii\\ such day as may be ordered, on the hearing of this summons. 

Dated the day of , 18 — . 

1 {Jyidge*8fOr Baron* s name») 



Judge's, or ba- 
ron*s, order 
thereon. 

AnU, 182. 



Upon hearing the attomies (or agents) on both sides, I do 
that the judgment on the writ of inquiry executed in 

cause, shall be stayed, until the day of next — * 

term. Dated the day of , 18 — . 




{Judge's, or Baron's name») 
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{After the declaration in debt on bond, proceed, on a new line, as (f 5.) 

follows ;) And the said C. D. by G. H. his attorney, (or, in his own ^X^Tl^tln 

proper person,) comes and defends the wrong and injuiry, when, &c. ^°d ^o«" P««^- 

and says nothing in bar or preclusion of the said.' action of the said venants, where a 

A, B, ; whereby the said A. B. remains therein undeftnd^d against '*'*^ St*"*" 

the said C. i). : wherefore the said A, B, ought, to' recdter, against judgment, and 

the said C jD. his debt aforesaid, together with his damages by Twded"?©!! a». 

him sustained, on occasion of the detention thereof, &c. And sessing damages, 

on Stat. 8 & 9 

hereupon the said A. B*, according to the form of the statute in w. III. ell. 
such case made and provided, suggests, and gives the court here ^ ^* 
to understand and be informed, that the said writing obligatory, ' ' ' 
whereon the said judgment was so recovered against the said C D. 
as aforesaid, was made and given by him the said C Z). under 
and subject to a certain condidqn thereto subscribed, whereby,' 
after reciting, &c. {stating the recital, if'dtiyi preeeding the cowU^, 
tion of the bond;) it was declared, that if, Ac, (reciting the condi^' 
tion :) And for a breach of the said condition of the said waiting 
obligatory, the said A, B. according to the form of the statute in 
such case made and provided, further suggests, and gives the 
court here to understand and be informed, that, &:c. (suggesting 
the breach :) But because it is convenient and necessary that judg- 
ment hereupon should not be given, until the truth of llie afore- 
said breach of the said condition of the said writing obligatory, 
above suggested, shall have been inquired into, and the damages 
which the said A. B. hath sustained thereby, shall have been as- 
sessed by a jury of the country in that behalf, according to the 
form of the statute in such case made and provided ; therefore let 
the giving of the said judgment be in the meantime stayed, &c. 
And the said A. B. having prayed the writ of our said lord the 

king, to be 'directed to the sheriff of , to summon a jury to 

appear before him, to inquire of the truth of the aforesaid breach 
of the said condition of the said writing obligatory, above sug- 
gested, and to assess the damages which the said A. B. hath sus- 
tained thereby ; therefore, according to the form of the statute in Award of ^it of 
such case made and provided, the sheriff is commanded, that he '°^""^' 
summon twelve free and lawful men of his county, duly qualified 

* For the mode of beginning the en- debt on bond, before its commencement 

try of this judgment, in K. B. see Ap- was altered by the late rule of M. S W. 

pend. to Tidd Prac. 9 Ed. Chap. XXII. IV. reg. 15, see id. § 72 ; and for other 

^ 71 ; and, in C. P. and Exchequer, id, forms of judgments, on the above statute, 

$ 7S ; and for the form of a dedaratien in id* §§ 76. 77, &c. 
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Cu. XXII. according to law, who are in no wise akin to the said A, B. or to 
the said C Z)., to appear before the said sheriff, to inquire dili- 
gently on their oath, of the truth of the aforesaid breach of the 
said condition, and to assess the damages which the said A. B. 
hath sustained thereby ; and that the said sheriff do send the in- 
quisition which he shall thereupon take, to our said lord the king 
at Westminster^ (or^ in C, P. " to the justices here," or, in the Ex- 
chequer^ ** to his majesty's court, before the barons of his Ex- 
chequer at Westminster^") on the day of instant, or 

next, (the return day of the writ of inquiry,) under his seal, and the 
seals of those by whose oath he shall take that inquisition, toge- 
ther with the writ of our said lord the king to him thereupon di- 
Retum thereto, rected ; the same day is given to the said A. B, &c. : At which day, 

mCTt. ^ ' ^®^®'® ^^^ ^^ ^^^^ ^^® ^^S ** Westminster, comes (or, in C P. 

and Exchequer, " At which day comes here,") the said A. B. by 

his attorney aforesaid: and the sheriff, to wit, Esquire, 

sheriff of aforesaid, now here returns, a certain inquisition 

indented, and annexed to the said writ, taken before him, at , 

in the county aforesaid, on the day of -^ , in the 

year of the reign of our said lord' the king, by the oath of twelve free 
and lawful men of his county ; by which it is found, that the breach 
of the condition of the said writing obligatory, in the said writ 
mentioned, is true, and that the said A. B. hath sustained damages, 
by the aforesaid breach of the said condition, besides his costs and 

charges by him about his suit in this behalf expended, to L, and 

Judgment for those costs and charges to shillings. Therefore it is con-* 

day of ^ , sidered, that the said A, B. do recover against the said C. Z). his 

^^*~' said debt, and also Is. for his damages which he hath sustained, on 

occasion of the detention thereof, &c. It is also considered, that the 
said A. B. do recover against the said C. D. his costs and charges 

aforesaid, by the said inquisition above found, and also /. for 

his said costs and charges, by the court of our said lord the king 
now here (in K, B. ; or in C, P. or Exchequer, " before the justices, or 
barons here ") adjudged of increase to the said A. B., and with his 
Mercy. assent ; and the said C Z). in mercy, &c. 

(§ 60 miliam the Fourth, &c. (262). To the sheriff of , ffreetimr : 

Writ of inquiry, ___, ^ n ^ t ' ^ n r- «-^ 

for assessing da^ Whereas A, B, lately m our court before us, (tn A. B. ; or, in 
mages thereon.* (. p « |,gfoyg ^^^ justices," or, in the Exchequer, " before the 
AnU, 135, 6. 

* For other forms of writs of inquiry, Append, to Tidd Prac, 9 Ed. Chap. 

for assessing damages, in debt on bond XXII. f§ 80. 88, 8. 
for performance of covenants, &c see 
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Barons of our Exchequer") at Westnwniier^ impleaded C. i). in an Ch. XXII. 
action of deht^ and demanded of him the sum of •— L of 
good and lawful money of Great Britam^ upon and by virtue of 
a certain writing obligatory, in the penal sum of /., bearing 

date, &c. {date of hondy) and sealed with the seal of the said C. Z). 
And such proceedings were thereupon had, in our said court before 
usy &c. (ju above,) that it was afterwards considered by the same 
court, that the said A, B, ought to recover against the said C. D, his 
debt aforesaid, together with his damages which he had sustained 
on occasion of the detention thereof, &c.; whereof the said C. Z>. is 
convicted, as appears to us of record : And thereupon the said 
A. B. according to the form of the statute in such case made and 
provided, suggested upon the roll whereon the said judgment, so 
recovered against the said C D, as aforesaid, is entered, to the 
effect following, to wit : that the said writing obligatory, whereon the 
said judgment was so recovered against the said C, D, as aforesaid, 
was made and given by him the said C, i)., under and subject to a 
certain condition thereto subscribed ; whereby, after reciting, 
&c« (stating the recital, if any, preceding the condition of the bond,) 
it was declared, that if, &c. (stating the condition.) And the said 
A. B. further suggested on the said roll, whereon the said judgment 
so recovered against the said C. D. was and is so entered as afore- 
said, that, &c. (here state the suggestion of a breach, to the prayer of 
a writ of inquiry, and then proceed as follows :) as we have received 
information from the said A. B. in our said court before us, &c. (as 
above): And the said A, B, having prayed our writ, to inquire of 
the truth of the aforesaid breach of the said condition of the said 
writing obligatory, above suggested, and to assess the damages 
which he the said A. B, hath sustained thereby ; therefore, accord- 
ing to the form of the statute in such case made and provided, we 
command you the said sheriff, that you summon twelve free and 
lawful men of your county, duly qualified according to law, who are 
in no wise akin either to the said A. B. or to the said C Z). to ap- 
pear before you the said sheriff, to inquire diligently on their oath, 
of the truth of the aforesaid breach of the condition of the said 
writing obligatory, above suggested, and to assess the damages 
which the said A. B. hath sustained thereby ; and that you send to 

us, &c. (as above,) on the day of instant, or " next ", 

(the return day of the rvrit of inquiry, allowing sufficient time for 
giving notice of its Execution,) the inquisition which you shall there- 
upon take, under your seal, and the seals of those by whose oath 



304 



APPENDIX. 



Ch. XXII. you shall take that inquisition, together with this writ Witness, 

&c. (263.) 



Notice of in- 
quiry, and as- 
sessment of da- 



In the King's Bench, &c. (265.) A. B. plaintiff, &c. (id.) 

Take notice, that a writ of inquiry will be executed in this cause, 
on . the day of instant, (or next,) at the secondaries 



mages, on stat* 8 

& 9 W. III. c office. No. 5, Basinghall Street, London^ for, " at the house, known 



11. §8. 
Ante, 136. 



by the name of the sheriff's office, in Red Lion Square, in the 

coxmty oi Middlesex*^ ; or, if in the country, " at the house of , 

commonly called or known by the name or sign of ^ in . 

street, at , in the county of ,**) to inquire of the truth of 

the breach suggested, by the plaintiff, of the condition of the 
writing obligatory mentioned in the declaration in this cause, and 
to assess the damages which the said plaintiff hath sustained 
thereby : (and, if the plaintiff mean to attend by counsel, add ''^when 
and where counsel will attend, on behalf of the said plaintiff") 

Dated the day of , IS—. 

Your's &c 



E, F. plaintiff's attorney, (or agent) 



To Mr. G. H. defendant's 
attorney, (or agent) 



} 



(§ 8.) ^to Wit.) An mquisition mdented, taken at the secondaries 

Inquisition, and m o , » i \ r. ji» •» 

return, on same Office, &c. (as tn last,) on , the day of , in the — - 

sutute. ygj^j. ^f ^^^ reign of our sovereign lord William the Fourth, by the 

"^' ' grace of God, of the united kingdom of Great Britain and Ireland 

king, defender of the faith, before and Esquires, sheriffs of 

London aforesaid, (or, "before , sheriff of the'county aforesaid,") 

by virtue of a writ of our said lord the king, directed and delivered 
to the said sheriffs, (or sheriff,) and to this inquisition annexed, to 
inquire of the truth of the within mentioned breach of the con- 
dition of the within mentioned writing obligatory, and to assess the 
damages which the within named A. B. hath sustained thereby, by 
the oath of twelve free and lawful men of the said city, (or county,) 
who, being sworn and charged, upon their oath say, that the said 
breach of the said condition is true, and that the said A, B. hath 
sustained damages, by the aforesaid breach of the said condition* 
besides his costs and charges by him about his suit in this behalf 

expended, to L and for those costs and charges to . 

In witness whereof, we the said sherifGs have hereunto set our 
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hands (or " I the said sheriff have hereunto set my hand ") and Ch. XXII. 
seal, the day and year, and at the place above mentioned. 

The execution of this writ appears in the inquisition hereunto Return. 
annexed. 

The answer of and , sheriffs ; (or " of , sheriff.") 



CHAP. XXIV. 



Rules Jbr Changing Venue. 

In the Common Pleas. term, &c. (267.) ($ l.) 

B. ^ Upon reading the affidavit of C. Z). the defendant, and on in^ venu^ in*" 

V. r inspecting the plaintiff's declaration in this cause ; It is ^* ^** 

Z). ^ ordered, that this action be laid in the county of — ; and '''^' '^^* 

that all further proceedings in the county of , be stayed. 



On the motion of Serjeant , "J^ By the Court. 

for the- defendant. 



1 




In the Exchequer of Pleas. term, &c. (267.) (§ 2.) 

Upon the motion of Mr. , of counsel for the defendant, Scheouer? 

and reading the declaration in this cause, and the affidavit of ^^^ ^^^ 
the defendant ; It is ordered, that the venue in this cause be 

changed, from the county of , to the county of . 

By the Court. 

* For the rule to change the venue, in Chap. XXIV. § 8. 
K. a see Append, to Tidd Prac 9 Ed. 
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CHAP. XXX. 



Issue. 

(J 1.) — day of f in the year of our Lord 18 — . 

Isiue, of same /^ ^ ^^ declaration.) 

tenn with de- ^ ' 

claration. {Venue.) A. B. by E. F, his attorney, (or, <' in ^ own 

JnUt 160, 61. proper person,") complains of C. D, who has been summoned to 

answer, &c. (or, " who has been arrested," &c. or^ against a pri- 
soner, " being detained, &c." as in the declaration). For that where- 
as, &c. {copying the declaration, to the end.) 

And the said C Z). by hfs attorney, {or, " in his own 

proper person,") comes and defends the wrong and injury, when, 
&c. and says, &c. {copying the pleadings, in their proper order, he- 
Award of venxrt ginning each with a new line.) Therefore {in the King's Bench,) 
faoM. Yet a jury thereupon come {or, if there are several issues, " Therefore, 

"^^ * as well try this issue, as the said other issue {or issues) above joined 

between the parties aforesaid, let a jury thereupon come ") forth- 
with, before our lord the king at Westminster, by whom, &c. and 
who neither, &c. to recognize, &c. because as well, &c. ; {or, in 
the Common Pleas, " The sheriff is commanded, that he cause to come 
here forthwith, twelve, &c. by whom, &c. and who neither, &c. to 
recognize, &c. because as well, &c." ; or, in the Exchequer, '* There- 
fore to try the issue, or issues, aforesaid, between the parties afore- 
said above joined, let a jury be made thereof.") 

{1^ 2.) day of n the year of our Lord 18 — . 

Anu, Ifil, 2. (Venue.) A. B. on the day of , in the year of our 

Lord 18 — , {the day on which the declaration was delivered or Jiled,) by 
E* F. his attorney, {or " in his own proper person,") complained of 
C. D. who had been summoned to answer, &c., {or ** who had been 
arrested," &c.; or, against a prisoner, " who was detained," &c. as m 

the declaration,) as foUows, that is to say : ■ day of , in the 

year of our Lord 18 — . {Venue.) A. B. by E. F. his attorney, 

{or, " in his own proper person,") complains of C. D. &c. {copying 
the declaration, to the end.) 

And the said C. D. by G. H. his attorney, {or, " in his own pro- 
per person,") comes and defends, &c. {as in last, to the end.) 
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CHAP. XXXIII. 



Proceedings for Trial of Issues, 
before Sheriff, fyc. 

In the King's Bench, &c. (265.) A. B. plabtiff, &c. (td.) (§ a.) 

E, F. of , gentleman, attorney for the above named plain- tain jud«? ° 

tiff, maketh oath and saith, that the sum sought to be recovered, ^^^ ^^r vrit of 

J.J J , .- .,.. , trial, on Stat S 

ana maorsea on the writ of sufnmonSf va this action, does not ex- & 4 w. IV. c. 
ceed twenty pounds : And this deponent further saith, that issue **' * 17. 
has (or, *< issues have") been joined in the said action ; and that the ' 
trial will not, as this deponent verily believes, involve any difficult 
question of fact or law. 

Sworn, (&c.) E. F. 

B. > Let the defendant's attorney, or agent, attend me, at my (S ^0 

©. \ chambers in Serjeanfs Inn, tomorrow, at of the clock in tfaereon. ' 

Z). ) the forenoon, {or afternoon,) to shew cause, why a writ should Anu, 158, s. 
not issue, directed to the sheriff of , commanding him to sum- 
mon a jury, to try the issue (or, issues) joined in this cause, pur- 
suant to the statute S & 4 W. IV. c. 42. Dated the day of 

18—. 

-^— , (Judged, or Baron* s name,) 

Let the defendant's attorney, or agent, attend me, at my cham- (§ c.) 
hers, &c. (as in last,) to shew cause, why the issue (or, issues) join- other way!"" 

ed in this cause, should not be tried before the sheriff of , Jnte,\b2,3, 

being the county where the action is brought ; and why a writ 
should not issue, directed to the said sheriff, commanding him 
to summon a jury, to try such issue, (or, issues,) and to return the 
same to the court, on some day certain, to be named in such writ^ to- 
gether with the finding of the jury indorsed thereon, pursuant 
to the statute S & 4 W. IV. c. 42. Dated, &c. (as in last.) 

In the King's Bench, &c. (265.) (§ i.) 

Upon reading the affidavit of E, F. and hearing the attomies ^^^^^ °"^ 
agents on both sides ; I order, that the issue (or, issues) ^^^ ^52 S. 

joined in this cause, be tried before the sheriff of ; and 

that a writ do issue, directed to the said sheriff, commanding him 

x2 
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Chap. to summon a jury, to try such issue, {or, issues,) and to return the 
XXXIII. same to the court, on some day certain, to be named in such writ, 
together with the finding of the jury indorsed thereon, pursuant to 
the statute in that case made and provided. Dated, &c. (307.) 



(5 I. «.) 

The like, to 
judge of sheriff*! 
court, in Lon- 
don. 

JnU, 158,3, 



V. lni( 
D. J iss 



Upon reading the affidavit of E, F. and hearing the attor- 
nies or agents on both sides ; I do order, that the issue {or, 
issues) joined in this cause, be tried before the judge of the 
sheriff's court*, in the city of London; and that a writ do issue, 
directed to the sheriffs of London, commanding them to summon a 
jury, to try such issue, (or, issues,) before the same judge, pur- 
suant to the statute 3 & 4 W. IV. c. 42, on a day certain, to be 
named in such writ. Dated, &c. (307.) 



(§8.) 
Form of writ of. 

trial. 

Ante, 153, i. 



William the Fourth, &c. (262.) To the sheriff of 



greet- 



ing : Whereas A. B, (the plaintiff,) in our court before us, (in K. B,; 
or, in C. P,, " before our justices," or, in the Exchequer, " before the 

barons of our Exchequer,") at Westminster, on the day of 

last, {the date of the writ of summons,) impleaded C. Z). (the de- 
fendant,) in an action on promises, (or, of debt, &c. as the case may 

be ;) for that whereas the defendant, on the day of , &c. 

(set forth the declaration, plea, and issue, or issues, joined :) And 
whereas the sum sought to be recovered in the said suit, and in- 
dorsed on the writ of summons, does not exceed twenty pounds ; and 
it is fitting, that the said issue (or, issues) above joined, should be 

tried before the said sheriff of . We, therefore, according to 

the form of the statute in such case made and provided, command 
you, that you do summon twelve free and lawful men of your 
county, duly qualified according to law, who are in no- wise akin 
to the plaintiff^ or to the defendant, who shaU be sworn truly to 
try the issue (or, issues) above joined between the parties afore- 
said ^ ; and that you proceed to try such issue {or, issues) accord- 
ingly : and, when the same shall have been tried in manner afore- 



* In Itondon, there are two sherifis, 
each of whom holds a court of record, for 
all personal actions arising within the 
city: These courts are kept at Guild- 
halt; and in each court, it is said, a 
steward is the judge. Bac. Abr. tit. 
Courts in London, 2. Com. Dig. tit 
Courts, O. 4. and see 4 Inst 848. Bo* 



hun Prw. Land. 264. 

^ It has been said, that this writ should 
be^ as well to try the issue or issues 
joined between the parties, as to assess 
the damages which the plaintiff* hath sus- 
tained, in case the issue, or issues, shall 
be found for him ; but there does not 
seem to be any ground for this otgcctkni ; 
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said, we command you, that you make known to us, {in K, B, ; or. Chap. 
in C. P, " to our said justices,'' or, in the Exchequer " to the barons XXXIII. 
of our said Exchequer,") what shall have been done by virtue of 

this writ, with the finding of the jury thereon indorsed, on 

the day of instant, (or next,) that judgment may be 

given thereupon. Witness, &c. (263). 

En F, attorney for the plaintiff, 

G. H, attorney for the defendant. 

By order of , (Judge* Sy or baron* s name,) 

dated the day of , 18 — . 

In the King's Bench, &c. (265.) /^ ^x 

Indorsement 



B.. 

v. > Writ of Trial, 
D.J 



thereon, before 
deliveiy to iho* 

Anie, 154. 



To be tried at the Secondaries office, 5, BasingJiall Street, 
London; ( if in London; or, if in Middlesex, *' at the house known 
by the name of the sheriff's office, in Red Lion Square" ; or, in the 

eountry, " at the house of , commonly called or known by the 

name or sign of , in street, at in the county of 

,) on the -^— day of 183 — , at of the clock, 

precisely. 

E, F. plaintifTs attorney, or agent; (stating his residence.) 

In the King's Bench, &c. (265.) A. B. plaintiff, (id.) (j 4.) 

Take notice, that the issue (or issues) joined between the parties No^cc of exe- 

in this cause, will be tried before the sheriffs of London, (if in trial 

London ; or, in Middlesex, '* before the sheriff of the county of Mid- Ante, 154. 

dlesex " ; or, in any other county, or city, " before the sheriff of 

,") in pursuance of the order of the Lord Chief Justice, (or, 

Mr. Justice ; or, in the Exchequer, " before the Lord Chief 

Baron, or, Mr. Baron ,") at the Secondaries office, &c. (as in 

last,) on , the day of instant, (or " next,") at of 

the clock, precisely, (the hour fixed for the sitting of the court.) 

Your's &c. 

E. F. plaintiff's attorney, &c. (as in last.) 
To Mr. G. H. 

defendant's attorney, (or agent.) 

as the writ is framed in the language of sworn, to try the issue or issues gene- 

the act, and seems to be good, by analogy rally; and the assessment of damages 

to trials at nasi prhu, where the jury pro- follows of course, on their finding a ver« 

ceta ia awarded and issued, and the jury diet for the plainti£ 
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(§ 5.) . By virtue of this writ, to me directed, afterwards, to wit, on 

AfUe, 164. sovereign lord king WiUiam the Fourth, before me > , sheriff of 

the county of , at the house, &c. (tu in § S*) come as well the 

within named plaintiff, as the within named defendant, by their 
respective attomies within named; and the jurors of the jury, 
by me the said sheriff duly summoned to try the issue {or issues) 
within mentioned, to wit, &c. (naming the jurors,) twelve free and 
lawful men of my said county, duly qualified according to law, 
who are in no vise akin to the said plaintiff, or to the said defend- 
ant, also come ; who, being sworn truly to try the said issue, (or is- 
sues,) upon their oath say,* that the said defendant did undertake 
and promise, in manner and form as the said plaintiff hath within 
complained against him; (and, if there were several issues, there 
should be a finding on each of them :) and they assess the damages of 
the said plaintiff, on occasion of the not performing of the promises 
and undertakings within mentioned, over and above his costs and 

charges by him about his suit in this behalf expended, to L 

and for those costs and charges to 40#. 

, sheriff 

(4 6.) (As in the lasty to the asterisk, and then as follows :) that the 

where MrtU * ^^^ defendant doth owe to the said plaintiff, the^ sum of L 

found for plain- parcel of the sum within demanded ; and, as to the residue thereof, 

tiff, and part for , i-jji»jji 

defendant. that the said detendant doth not owe the same, or any part thereof. 

Ante, 154. in manner and form as the said plaintiff hath within alleged : And 

they assess the damages of the said plaintiff, by reason of the de- 
tention of the said sum of /. parcel, &c. over and above his 

costs and charges by him about his suit in this behalf expended, 
to \s. and for those costs and charges, to 40^. 

, sheriff. 

(5 7.) (To the end of the issue, or issues, and then as follows:) And 

ceedings, and thereupon afterwards, and before any further proceedings were had 
judgment in oj- f^y ^y^^ ^^j^j ^f ^^ g^^ issue, (or issues.) above joined between the 

sumjmt, on ver- ' x »/ j 

diet for piaintifi: parties aforesaid, to wit, on the day of , in the year of 

Ante, 154. our Lord 18 — , (date of judge* s order,) a certain order was made in 

the said cause, by the right honourable , chief justice, (or " the 

honourable Mr. Justice ," in K. B, or C. P.; or, in the Exche* 

quer, " by the right honourable , lord chief baron,*' or ** the 

honourable Mr. Baron ,") dated the day and year last aforesaid, 
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whereby, upon reading the affidavit ofE, F, and hearing the attor- Chap. 
niea or agents on both sides, it was ordered, &c. {reciting the order XXXIII. 
for the writ of trial;) as by the information of the said A, B,^ in 
the same court, our said lord the king had been given to under- 
stand: And the said plaintiff having prayed the writ of our 
said lord the king, to b6 directed to the sheriff of ' afore- 
said, for the trial of the said issue, {or issues,) according to the 
form of the statute aforesaid, the said sheriff is commanded, that 
he summon twelve free and lawful men of his county, duly qualified 
according to law, who are in no wise akin to the said plaintiff, or 
to the said defendant, who shall be sworn truly to try the issue (or 
issues) joined between the parties aforesaid; and that he proceed 
to try such issue {or issues) accordingly : and, when the same shall 
have been tried in manner aforesaid, that he make known to our 
said lord the king at Westmrnter^ (in K, B. ; or, in C. P. " to the 
justices here," or^ in the Exchequer, ** to the barons of his said ma- 
jesty's Exchequer at Westminster aforesaid,") what shall have .been 
done, by virtue of the said writ, with the finding of the jury there- 
on indorsed, on the day of instant, (or, next ;) the same 

day is given to the parties aforesaid, &c. At which day, before 
our said lord the king at Westminster, come [or, tn C P. or Ex^ 
chequer, ** At which day come here,") the parties aforesaid, by 

their attornies aforesaid ; and the sheriff, to wit , sheriff of 

aforesaid, now here returns, that by virtue of the said writ to 



him directed, afterwards, to wit, on , the — day of — -, 

in the year of the reign of our said lord the king, be- 
fore the said sheriff, at the house, &c. {as in the return,) came 
as well the said plaintiff as the said defendant, by their re- 
spective attornies aforesaid ; and the jurors of the jury, by the 
said sheriff duly summoned to try the issue {or issues) in the said 
writ mentioned, to wit, {names of tfte jurors,) twelve free and law- 
ful men of the said county, duly qualified according to law, who are 
in no wise akin to the said plaintiff, or to the said defendant, also 
came, who being sworn truly to try the said issue, (or issues,) upon 
their oath * said, that the said defendant did undertake and pro- 
mise, in manner and form as the said plaintiff had complained 
against him : and they assessed the damages of the said plaintiff, 
on occasion of the not performing of the promises and undertakings 
in the said declaration mentioned, over and above his costs and 

charges by him about his suit in that behalf expended, to /. 

and for those costs and charges to 40s. ; and which finding of 
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Chap. 
XXXIII. 



Judgment 
•igned the 
day of — 
18—. 



Mercy. 



(5 8.) 
The like in debt, 
where part ii 
found for the 
pUuntifi^ and part 
for the de- 
fendant. 

Ante, ]6i. 



Judgment 
signed the 
dav of — 
18—. 



Mercy. 



the said jury was and is indorsed on the said writ, according to the 
exigency thereof, and the statute in such case made and provided : 
And hereupon the said plaintiff prays the judgment of the court 
here, of and upon the premises. Therefore it is considered, that 
the said plaintiff do recover against the said defendant, his damages 

aforesaid, hy the said jury above found, and also /. for his 

said costs and charges, by the court of our said lord the king 
now here, (in K, B» or Exchequer; or, in C, P, " by the justices 
here ") adjudged of increase to the said plaintiff, and with his assent ; 
which said damages, costs and charges, in the whole amount to 
/. and the said defendant in mercy, &c. 

(As in the last, to the end of the award of the writ of trials and 
then as follows :) At which day, before our said lord the king at 
Westminster^ come (or^ in C, P, or Exchequer, " At which day come 
here,") the parties aforesaid, by their attomies aforesaid ; and the 

sheriff, to wit, , sheriff of aforesaid, now here returns, that 

by virtue of the said writ, &c. (as in last, to the Mteriskt and then as 
follows :) said, that the said defendant did owe to the said plaintiff, 

the sum of 1, parcel of the said sum of h above demand* 

ed ; and, as to the residue thereof, that the said defendant did not 
owe the same, or any part thereof, in manner and form as the said 
plaintiff had alleged : and they assessed the damages of the said 

plaintiff, by reason of the detention of the said sum of L parcel 

of the said sum of L above demanded, over and above his costs 

and charges by him about his suit in that behalf expended, to 1«. 
and for those costs and charges to 40f • ; and which finding, &c. 
(as in last, to the judgment, which is as follows :) Therefore it is 
considered, that the said A, B, do recover against the said C Z). the 

said sum of L parcel, &c. and his damages 'aforesaid, to 1^., 

together with his costs and charges aforesaid, to 40^., by the said 

jury above found, and also /. for his said costs and charges, 

by the court of our said lord the king now here (in K. B, or Ex" 
chequer; or, in C P. " by the justices here") adjudged of increase 
to the said A. B, and with his assent ; and the said C Z). in 
mercy, &c. : and let the said A. B. be in mercy, for his false com- 
plaint against the said C Z). for the residue of the said sum of 
— > — I. above demanded, whereof the said C« D. is acquitted ; and 
the said C. D* go thereof without day, &c. 



APPENDIX. 3 13 



CHAP. XXXV, 



Proceedings hy Mandamus, Rule or Order, and 
Commission, for Examination ^ Witnesses, 
on Interrogatories, ^c. 

In the King's Bench. ^j i.) 

_the — dayof— .&c(m.) ^tJ^oTB, 

B, 1 Upon reading the order of the honorable Mr. Justice , founded on a 

V. rdated the day of — — , 18 — ; and the parties hereby '^^uSneVit-* 

D. 3 undertaking respectively, that this rule, drawn up on the au- nestes in .A^ 
thority of the above order, shall be of the same force and effect . .^^ 
as if the same had been made in open court, upon hearing counsel 
for both parties ; It is ordered, that a writ, in the nature of a 
mandamas or commission, issue, directed to the chief justice and 
the other judges of the supreme court of judicature, at Sydney in 
New South JVaUsf commanding them the said chief justice and 
other judges, to hold a court for the examination, vivd voce^ of 
witnesses in this cause, on the part of the defendant, and for re- 
ceiving other proofs therein, pursuant to the statute of the thirteenth* 
year of King George the third, chap. 68, and the first of his present 
Majesty, chap. 22; and also commanding them the said chief 
justice and other judges, to do and perform all such matters and 
things, relative thereto, as by the said statutes respectively are re- 
quired : And it is further ordered, that the said writ, and the 
proceedings thereunder, be transmitted, under the seal of the said 
court, to Charles Short Esquire, clerk of the rules and orders on 
the plea side of this court, and be permitted to be read, and given 
in evidence, on the trial of this cause, saving all just exceptions : 
And it is also ordered, that the trial of the issue in this cause 
be put off, until the return of the said writ, or until this court shall 
otherwise order; and that the costs of the said writ and ex- 
amination, and incidental thereto, be costs in the cause. 

By the Court. 

WiUiam the Fourth, &c. (262.) To chief justice, and (§ 2.) 

and , judges of his majesty's supreme court of judicature at ^"* of m«i- 

amine witnesiei 
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in India, or Fart WiUiom, Bengal, in the East Indies, (or, if the writ he directed 
&c. on^stal!^S ^^ the judges of any other of Us majesty's colonies, <^c. in foreign 
Geo. III. c. 63. parts, they should be accurately described,) and to every of 
C.22.*' ' them, greeting : Whereas A. B. hath lately in our court before us, 
AtUe, 161. (in K. B* ; or, in C. P., " before our justices," or, in the Exchequer, 

'* before the barons of our Exchequer,") at Westminster, com- 
menced and prosecuted a certain action at law against C D, for the 
recovery of his damages, by him alleged to be sustained, on occasion 
of the nonperformance of certain promises and undertakings, here- 
tofore alleged to have been made by the said C. D, to the said 
A. B., (or otherwise, according to the nature of the cause of action ;) 
and which said action is yet depending in our said court before us 
(in K. B, ; or, in C. P., " before our said justices ;".or, in the Ex^ 
chet^ier, " before the barons of our said Exchequer,") at Westmin- 
ster : And whereas, on the part of the said A. B. (or C. D.) we 
have been given to understand and be informed, that the said 
A. B. is unable conveniently to proceed to the trial of (or ^* the 
said C. D. to defend ") the said cause, by reason of the difficulty 
of proving, in this kingdom, divers matters and things relating to 
the said cause, by witnesses residing within the jurisdiction of your 
said court : And whereas the said A, B, (or C /)•) hath besought 
us to award him our writ in this behalf, to you the chief justice 
and judges of the said supreme court of judicature, (or other court, 
^describing the judges thereof, ) to be directed, for the examination 
of witnesses resident within the jurisdiction of your said court, ac- 
cording to the form and effect of the statutes in such case made and 
provided : We therefore, being willing that the said A, B. { or 
C. Z).) should have all proper benefit of the provisions of the said 
statutes, and that due and speedy justice, should be done In the 
premises, do command you the said chief justice, and judges of the 
said supreme court of judicature, (or other court, describing the 
judges thereof,) that you do, with all convenient speed, hold a court 
for the examination of witnesses in this cause ; and that you do 
perform all such other matters and things in this behalf, as by the 
directions of the said statutes you are required to do and perform : 
and how you shall have executed this our writ, make known 
to us, (in K, B.; or, in C. P. " to our said justices;" or, in the 

* This writ, it will be observed, so far § 27, except that it does not state the 

as it rdates to the examination of wit- cause of action to have arisen in that 

nesses in India, is similar to that in Ap- country', 
pend. to Tidd Prac, £d. Chap. XXXV. 
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ExchequtTi <' to the barons of our siud Exchequer,*') at We$imin' Ch. XXXV. 
$ter aforesaid, with aB convenient speed, at the same time return- 
ing to U8(tfi A*. B.; or, m C, P. or Exchequer, " to our said jus- 
tices, or barons,") the examination which you shall have taken by 
virtue of this our writ, together with this writ. Witness, &c. 
(263.) 



In the King's Bench, &c. (265.) ($ a.) 

^. S. plaintiff. &c. (.U) ^^f;^^^^ 

A, B, of , the above named plaintiff, maketh oath and saith, order, for ex- 

that this action hath been brought, and is now depending, for the witness who is 
recovery o^ &c* (stating cause of action conciiely): And this de- ^^^S''^^^ 
ponent further saith, that O. H. is a material and necessary witness gatories. 
for this deponent, in the said action ; and that, without the testi- ^^^t 168. 
mony of the said G, H,, this deponent is advised and believes, that 
he cannot safely proceed to the trial of this cause : And this depo«i 
nent further saith^ that the said G. H. is about to leave this king- 
dom, very shortly, for , in parts beyond the seas, and is not 

expected to return for a considerable length of time, as this depo- 
nent hath also been informed and verily believes : (orf " that the 
said G» H* is dangerously ill, or very old and infirm," &c. according 
to the fact,) 

Sworn. (&c.) A. B, 

B, **! Upon hearing the attornies or agents on both sides, and by ($ 4.) 
V. > virtue and authority of the statute lately made and provided examlne^witness 
Z). ) in this behalf; I order, that G. //., a witness on behalf of the o° interroga- 

torieSf before 

plaintiff, and now within the jurisdiction of this court, sh^U and commissioners 
mky be examined upon interrogatories, to be exhibited to him, *° ^^ country. 

either at his own house at , in the county of , on the day ' 

next afler the end of the next assizes, to be holden for the county of 
, or at such other time or place as shall be previously agreed 



upon between the parties^ before /• K. and /#• AT., of , 

gentlemen, commissioners on behalf of the plaintiff, and N, O, 
and P. Q. of , gentlemen, commissioners on behalf of the de- 
fendant, or any three of them : And I further order, that 

days before the time appointed for such intended examination, the 
plaintiff's attorney do deliver to the defendant's attorney, a copy 
of the interrogatories, so intended to be exliibited as aforesaid ; 
and that the defendant be at liberty to cross-examine the said 
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Ch. XXXV. witness upon cross interrogatories, to be exhibited in like manner; 

and that the costs of such examination, and cross examination, 

be costs in the cause. Dated the day of , 18 — , 

, (Judge* 8, or Baran*s name.) 

($ fi.) B. \ Upon hearing the attomies or agents on both sides, and by 
£^hequer%o7 ^' f ^^^ consent, and by virtue and authority of the statute 
examination of /), J lately made and provided in this behalf, I do order, that E. F. 

witnesses vioa i . .«. i 

voce, within the ' and G. H. witnesses on behalf of the above-named plamtin, and now 
thoriruT^th' *"- ^*^ ^^ jurisdiction of this court, shall and may be severaUy and 

aminer to report respectively examined upon oath, before Mr. Serjeant ^ (or 

daily, if'neces- " Esquire, barrister-at-law," or " gentleman," &c.) And 

'*^' I do further order and direct, that the said witnesses may be ex- 

. amined in chief by counsel, or by the attorney for and on behalf 

Addend. 552^*4. of the said plaintiff, and may be examined by counsel, or by the 

attorney, for and on behalf of the said defendant, and who may be 

examined by the said , (examiner's name^) as be shall think 

fit ; and that such examination shall be had and taken vivd voce, 
and not upon interrogatories ; the said several witnesses being first 
duly sworn, or making affirmation, in cases where such affirmation 
is allowed by law instead of oath, before me, or some other baron 
of this court : And, by the like authority, I do further order, that 
it shall and may be lawful for the said — •< — , (name of examimer,) 
and I do hereby require him to make, if need shall be, a special 
report, touching the examinaitions hereby directed, and the conduct 
or absence of all or any of the said several witnesses : And lastly, 
by the like consent and authority, I do further order and direct, 
that the said examination, so to be taken as aforesaid, shall be 
without delay returned to my chambers, certified under the hand 

and seal of the said , (examiner's name). Dated, &c {as m 

last). 

— , (Baron's name.) 

(§ 6.) In the Kmg's Bench, &c. (265.) A. B. pLuntiff, &c. (id.) 

and ^ce hZ^ Take notice, that , the examiner duly appointed by rule of 

pointed for ex- his Majesty's court of , or by order of the honourable Mr. 

nesi, on inter- justice (or baron) f bearing date, (&c.) wiU attend to-morrow, 

rogatories. t|jg ^^y ^f instant, (or " on the day of 

Anie, 164. instant, or next,") at the house of , situate, (&c.) at of 

the clock in the forenoon precisely, for the purpose of examining 
G. H. a witness, for and on behalf of the plaintiff (or defendant) in 
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this cause, upon interrogatories, pursuant to the said rule (or order) Ch. XXXV. 

Dated, &c. (§4.) Yours, &c. 

To Mr. E. F. (or G. H,) G. H. (or E. F.) 

plaintiff's (or defendant's) defendant's (or plaintiff's) 

attorney. attorney. 

Habeas corpus to testify, before examiner, between A, B. (§ 7.) 

plaintiff, and C. Z). defendant, on the part of the plaintiff, {or de- kJ^^lon^ 

fendant.) adtettjficandum. 

E. F. attorney. ^*^' ^^' 
18 

mUiam the Fourth, &c. (262.) To the sheriff of , (or, " To , (S 8.) 

the marshal of our prison of the Marshalsea," or, ** warden of our corput ad 
prison of the Fleet,'* or other officer in whose custody the prisoner is,) te^^ieandum, 
greeting : We command you, that you have the body of /. K. de- "^' 
tained in our prison, under your custody, as it is said, under safe 
and secure conduct, before -^ — , the examiner duly appointed by 
rule of our court before us, (in K, B* ; or, in C P. " before our 
justices," or, in the Exchequer, " before the barons of our Ex- 
chequer," at Westminster; or, if by judge's order, "by order of 

the right honourable , our chief justice, or chief baron, or the 

honourable , one of the justices, or barons, of our said court,") 

at the master's, or prothonotaries', office, in the Inner Temple, 
London ; (or, " in the office of the Exchequer of Pleas, in Lincoln's 

Inn ;" or, " at the house of , situate," &c.) on the day 

of instant, (or next,) by of the clock in the forenoon of 

the same day, {the time and place appointed by the examiner;) then 
and there to testify the truth, according to his knowledge, in a 
certain cause now depending in our said court before us,(m K, B,; or, 
in C, P. " before our said justices," or, in the Exchequer, " before 
the barons of our said Exchequer,") between^. B, plaintiff and 
C. D. defendant, in an action on promises, (or " of debt," &c as the 
case may be,) on the part of the said plaintiff, (or defendant) : and 
immediately afler the said E, F, shall have given his testimony 
before the said examiner, that you return him the said E, F. to 
our said prison, under safe and secure conduct ; and have there 
then (or, in C. P. and Exchequer, " have there ") this writ. Witness, 
&c. (26a.) 
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($ 9.) In the King's Bench. 

KB.t?«r *e ^yof . &c (£67.) 

mission to ex- B, -v Upon reading the affidavit^ (&c.) It is ordered, that a com- 

Aixiinc witnesses # 

abroad. ^* > mission issue, directed to and , commissioners named 

Anie^ 164» 5. Z). J on the part of the plaintiff, and and — , commissioners 

named on the part of the defendant, for the examination, de bene esse, 
of such of the defendant's witnesses as are resident in the kingdom of 
France, upon interrogatories, to be exhibited to them at Pari$, before 
the said commissioners, or any three or two of them, so as that one 
commissioner at least for each of the parties respectively be 
present at such examination ; and also empowering and requiring 
the said commissioners, or any three or two of them as aforesaid, 
to perform all .such matters and things, as are required and author- 
ized by the statute of the first year of his present Majesty, chap. 
22 ; And it is further ordered, that the plaintiff be at liberty Co cross- 
examine, upon oath as aforesaid, the said witnesses, upon interoga- 
tories to be exhibited to them as aforesaid ; and for dtat purpose, 
that the defendant do deliver to the plaintiff, or his attorney, a 

copy of the interrogatories in chief, days before the sending 

out of the said commission ; and that — days' notice of the time 
and place of holding the said examination, be given to the plain- 
tiff 's appointed agent there : And it is further ordered, that the 
said commission, with the several proceedings taken thereunder, be 
transmitted, under the seals of such of the conmiissioners as shall 
execute the same, to Charles Short, Esq. clerk of the rules and orders 
on the plea side of this court, and be permitted to be read and 
given in evidence, on the trial of this cause, ^ving all just ex- 
ceptions. 

By the Court. 

(§ 10-) In the Exchequer of Pleas. term, &c. (267.) 

Rule to shew wv i t» . *>r.««. Vi 

cause, in Ex- Duckettf Baronet, agamst frilltams Esq.* 

chequer, why a ^j^^ Upon the motion of Mr. , of counsel for the 

commission I * ' 

should not issue, day > defendant, and reading the affidavit of G, H.; It is 

o^i^tnesses in° ®^ • ordered, that the plaintiff shew cause, on , the 

France. 

. 164. 5 * '^^ ^"^ " reported in 1 Cromp. & and for the form of the coauniaioa, itf. 

J. 510. 1 Tyr. Rep. 502. 1 Prioe N. t6./ and thcoaihi to be admimsftrnd to 

R, 40.* 1 DowL Rep. 291. S. C. And the witnesaes, commtssionera, and their 

for the form of the affidavUt in support of clerics, id. 567, 8 : and see Append, to 

the motion for a commission in this case, Tidd Prac, 9 Ed. Chap. XXXV. $ 15 

see Price Excheq. Addend, 559, 60 ; to 20. 
and of a baron's order thereon, id, 56S ; 



APPENDIX. 319 

day of -— — > instant, (or next,) why a commission, on the part of die Ch. XXXV. 
defendant, should not issue, to examine witnessess in Frtmce ; and 
that the trial of this cause may be stayed, until the return of the 
commission, upon notice of this rule to be given to the plaintiff's 
attorney or agent. 

By the Court. 

Rote. 



, the^ On reading the rule of the day of — - last, (§ n.) 

day V and the affidavit of G. H., and hearing Mr. for f^^^''^'' 

of ."J the plaintiff, and Mr. for the defendant; ordered, ^„^^ \^^ 5, 

that the commission, on the part of the defendant, do issue, to 
examine witnesses in France; and that the trial of this cause be 
stayed, until the return of the commission. 

By the Court. 

WUUam the Fourth, &c. (262.) To < , {fiaming the Conmis- (§ 12.) 

nonerSf) greeting: Know ye, that we, in confidence of your pru- e^^alnz^yt-^ 
deuce and fidelity, have appointed you, and by these presents do nesaes abroad, 
give unto you, any two or more of you, full power and authority, diction of the 
diligently to examine the witnesses, upon certain interrogatories to ^^"^ * 
be exhibited to them, as well on the part of A. £. plaintifl^ as on the 5. ' ' ' 
part of C. Z). defendant, in an action on promises, (or debt, &e, Chapm. K. B. 
as the case may be^) now depending betweai them, in our court ^^^* 
before us {in K. B. ; or, in C, P. ** before our justices,'' or^ 
in the Exchequer, *' before the barons of our Exchequer ") at West- 
minster : And therefore we command you, any two or more of you, 

that on or before the day of -^^ now next ensuing, at a certain 

day and place, or certain days and places, to be appointed by you for 
that purpose, you cause the said witnesses to come before you at 
Paris ; and then and there examine each of them apart, upon the 
said interrogatories, on their respective corporal oath, first taken 
before any two or more of you, according to the form of their se- 
veral religions ; and that you do take such their examinations, and 
reduce them into writing, on paper or parchment : and when you 
shall have so taken them, you are to send the same, without delay, 
to our said court before us, (in K. B, ; or, in C. P., *' before our 

* This commission, it will be ob- of oath, to be taken by the witnesses, 

senred. is similar to that in Tidd J^ioc 9 commissioners, and clerks, it requires 

Ed. Chap. XXXV. § 17, except that, them to take an oath, according to the 

instead of prescribing a particular form form of their several religions. 
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Ch. XXXV. said justices/' or^ in the Exchequer^ " before the barons of our said 

Exchequer/') at Westminater^ closed up, under your seals, or the 
seals of any two or more of you, distinctly and plainly set, toge- 
ther with the said interrogatories, and this writ, to be filed of record 
in the office of , the clerk of the rules (in K, B, or Ex- 
chequer ; OTy in C, P, " in the secondaries office,") of the same court : 
And we further command you, and every of you, that before you 
act in, or be present at the swearing or examining of any witness, 
or witnesses, you take an oath, according to the form of your se- 
veral religions, that you will, according to the best of your skill 
and knowledge, truly and faithfully, and without partiality to any 
or either of the parties, take the examination and deposition of all 
and every witness and witnesses, produced and examined by virtue 
of this writ, upon the interrogatories produced and left with you : 
and we give you, any two or more of you, full power and authority, 
jointly or severally, to administer such oath to the rest, or any 
other of you. And we further command, that all and every the 
derk or clerks, employed in taking, writing, transcribing, or en- 
grossing the deposition or depositions of witnesses, to be examined 
by virtue hereof, shall, before he or they be permitted to act as 
derk or clerks as aforesaid, severally take an oath, truly, fiutb- 
fully, and without partiality to any or either of the parties in the 
cause, to take and write down, transcribe, and ingross, the depo- 
sition of all and every witness and witnesses, produced before 
and examined by the said commissioners, or any of them, as far 
forth as he or they are directed and employed by the said com- 
missioners, or any of them, to take down, write, or ingross the said 
depositions ; which oath, any two or more of you are hereby empow- 
ered to administer to such clerk or clerks, according to his or 
their several religions. And we further command, that previous to 
the execution of this commission, which is granted by us at the in- 
stance of the said plaintiff, (or " defendant ", } and by him prose- 
cuted, the said and , commissioners who have been 

named, approved, and appointed, on behalf of the plaintiff and de- 
fendant, shaB give, or cause to be given, two days' notice in writ- 
ing of such execution of this commission, under their respective 

hands, to the said and respectively, commissioners who 

have been named, approved of, and appointed, on behalf of the 

plaintiff and defendant, by delivering such notice to the said 

and personally, or by leaving the same for them or him, at 

their or his then respective place or places of abode ; and in and by 
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such notice shall state the place, day and hour, whereat and Ch. XXXV. 
wherein this commission shall be executed. Witness, &c. (263.) 
(If the opposite party refuse to name commissioners, or 
join in the commission, this latter clause may be omitted.) 



B* 
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Certificates fw Immediate Execution, c^ler 

Verdict or Nonsuit, fyc. 

I hereby certify, that, in my opinion, execution ought to issue in (S !•) 

*. *4.i>iy.. 1 1 « Judge*! certifi. 

this action forthwith, {w^ " on the day of mstant, w cate^ on back of 



next*) Dated the day of 18—. '"^f^ **»■* 

' ^ ecution ought to 

(Judge's, w Baron*8 name.) inue forthwith, 

Ac 

I he«.by certify, th., in n.y opinion, execution ought to issue. ^7/-;, 

&c. {09 %n lastf) for the whole of the sum (or^ " for /. part of The like^ after 

the sum ") found by the verdict. Dated. &c. (as in last.) tifljfot 016^"*^ 

wholes or part o( 

(After the entry of the verdict^ or nonsuit, proceed as follows :) 
And the said chief justice (or, " chief baron*', or, " the said jua- Entry thoeo^ 
tice, or baron ") did, before the end of the sittings (or « assizes ") at " ^^ ofpouea. 
which the said issue (or issues) was (or were) tried, according to 
the form of the statute in such case made and provided, certify 
under his hand, on the back of the record, that, in his opinion, 
execution ought to issue in the said action forthwith, &c. (as in 
the certificate.) Therefore, &c. 

* If the execution is to be subject to be expressed in the certificate, 
any condition or qualification, it should 
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(§».) 
Rule fdsif on ' 

claim of goods 

by assignees of 

bankrupt. 

jlnie, 189. 191. 



CHAP. XLL 



Rules of Court, ybr Relief ^ Sheriff, ^c. on 
Interpleader Act, 1 ^ 2 W. IV. c. 58. § 6 ; 
and Entries thereof on Record, <§*e. 



In the King's Bench. 



the day of , &c. (267.) 



B. \ Upon reading the affidavit of E, F. It is ordered, that the 
D, } plaintiff^ upon notice of this rule, to be given to his attorney, 

and Messrs. and , in the said affidavit named, upon 

notice of this rule to be given to their attorney, shall, upon ^ 

the day of instant, {or next,) shew cause, why, upon 



payment into court, by the sheriff of the county of 



of the 



money arising from the execution under the writ otjierifacias issued 
in this cause, all proceedings against the said sheriff should not be 
stayed, until the further order of this court ; and why such order 
should not be made, touching the proceeds of th^. said execution, 
as this court shall think fit, pusuant to the statute of the 1st and 
2d of his present Majesty, chapter 68 ; and that in the mean time, 

proceedings be stayed. Upon the motion of Mr. . 

By. the Court. 



(5«.) 

Ru1« absolute 
thereon, that the 
nion^ be paid 
into court, with 
liberty for the 
assignees to 
bring an action 
against pUintiff 

Ante, 189. 191. 



B, ) Upon readmg the rule made m this cau^e, . on tl)e 

Z). ) day of instant^ the affidavit of the defi^nd^t,. t)ie qffidufvU 

of E. F. and the paper writing thereto annex^d>. and upon hearing 

Mr. of counsel fos the plaintiff, Mr. — ^ of counsel for 

MessTA. -T — and ^ in the said mile named, and Mjr. — ^ — ^ of 



counsel for the sheriff of the county of 



It is ordered, that 



the said sheriff do pay into court the mpney arising from the ex- 
ecution, under the writ oi fieri faxiiat issued in this cause ; and that 
all further proceedings against the said sheriff be stayed, until the 
further order of this court ; and the money to remain in court, 
until further order of the court : And it is further ordered, that the 
assignees of the defendant, under the commission of bankruptcy 
against him, be at liberty to bring an action against the plaintiff 



AnUj 189. 191. 
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in this cause, for the purpose of trjing the title to the proceeds of Chap. XLI. 
the said execution. 

By the Court. 

B. — D. "v Upon reading the three several rules made in these (§ s.) 

F. — same. J causes respectively, on the day of f„"l%",af™ by"* 

H. — same. J in this term, the three several affidavits of G. H. made mortgagees, that 
in the said three causes respectively, the two several affidavits of sowf and*the 
/. K. gentleman, made in the two last-named causes, and upon Pf^^ucf nested 

, . _ _ . * in Exchequer 

heanng Mr. Serjeant , of counsel &r the plaintiffs in the first- biUs, and the 

named cause, Mr , of counsel for the plaintiff in the second- ^rtytrikl^^'nt 

named cause, Mr. , of counsel for the plaintiff in the third- feigned issuer 

named cause, Mr. , of counsel for and in the said 

three rules named, and Mr. , of counsel for the sheriff of the 

county of ; It is ordered, that the goods seized in execution 

in these causes be sold, and the produce thereof vested in Ex- 
chequer bills ; and that such Exchequer bills be lodged in the 

banking house of , in the joint names of Mr. , of 

f a trustee named on the part of the plaintiffs in the 

first and second-mentioned causes, Mr. , of , a 

trustee named on the part of the said and , and 

Mr. , of , a trustee named on the part of the plain- 
tiff in. the last-named cause: And it is further ordered, that the 
validity of the mortgage deed from the defendant to the said 

Messrs. and , and the extent of the claims of the said 

mortgagees, be tried in the county of , on one or more feigned 

issues, wherein the said and shall be plaintiffs, and the 

plaintiffs in the last above-named cause shall be the defendants ; 
and that the plaintiffs in the other causes above-named shall be at 
liberty to attend the said trial ; and that they be bound by the ver- 
dict and judgment on the said issue or issues to be tried : AncL it 
is further ordered, that the funds so deposited in the names of the 
said trustees, remain in the hands of the said bankers, to abide the 
further direction of this court ; and that the expences of the said sale 
be a charge on the said fund, without prejudice to the sherifTs claim 
to poundage, if any ; the said sheriff to be reimbursed any extra ex- 
pences which he may incur, under the authority of the parties ; and 
that any further expences be in the discretion of this court : And it 
is further ordered, that every facility shall be given to the said sheriff, 

to effect such sale ; that he shall be at liberty to sell either at 

or , or both, and to employ such auctioneers as he shall think 

y 2 
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Chap. XLI. fit : And it is further ordered, that the said sheriff shall receive 

all the monies arising from the sale, and he authorized to enquire 
and state to the court, when called upon, what part of the property, 

now at y was there at the date of the said mortgage, if he find 

that he can make the enquiry satisfactorily. 

By the Court. 

(§ 4*) B. 1 Upon reading the affidavit of C. Z)., and the declaration in 
cWm Inland- -D./this cause ; It is ordered, that the plaintiff, upon notice of this 
lord for rent. yjjig^ ^p be given to his attorney, and E. F, in the said affidavit 
Anu, 189, &c. jji^jjjgj^ upQu notice of this rule, to be given to him or his attorney, 

shall, upon the day of next, shew cause, why the said 

E. F. should not appear before this court, and state the nature and 
particulars of his claim, and maintain or relinquish the same ; or 
why the court should not make such order, respecting the same, 
as to them shall seem fit, pursuant to the statute of the Ist and 2nd 
years of his present Majesty, chapter 58. Upon the motion of 

Mr. . 

By the Court. 

(§ &0 B, "] Upon reading the rule made in this cause, on — * the 



ihereon, that the D,j d&y of in this term, and upon hearing Mr. , of coun- 

landlord be bar- g^j f^^ £^ p^ jj^ ^g ^^ y^j^ named, and Mr. , of counsel for 

red of his claim 

against the she- the plaintiff and defendant; It is ordered, that the said E^ F, and 
hisriffht^a^nst *^^ persons claiming by, from, and under him, be barred from pro- 
the plaintiff. secuting his and their claim against the defendant, his executors 
Ante, 189, Ac. ^^^^ administrators, for the rent claimed in this action ; saving ne- 
vertheless the right of the said E. F. against the plaintiff. 

By the Court. 

(§6.) ^. assignee, &c. 1 Upon reading the fl^Waw* of , gentle- 

fcWm^flhT Z). late sheriff, &cjman, It is ordered, that the plaintiff, and 
proceeds of £. F. (the execution creditor,) in the said affidavit named, upon 

goods bv the as- . - _ . , . . , . . . , ,, 

signee of de- notice of this rule, to be given to their respective attormes, shall, 

fendant, after upon , the day of instant, {w next,) sliew cause, why 

by him against they the said plaintiff and E, F. should not appear before this court, 

and state the nature and particulars of their respective claims to 
the proceeds of the goods and chattels seized by the defendant, 
under the writ of Jieri facias in the said affidavit mentioned, and 
maintain or relinquish the same ; and why the court should not 
make such order, respecting the same, as to it shall seem fit, pursuant 



the sherift 
Ante, 189. 191. 
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to the statute of the Ist and 2nd years of his present Majesty, Chap. XLI. 
chapter 58 ; and that in the mean time, proceedings he stayed. 

Upon the motion of Mr, . ' 

By the Court. 

B. assignee, &c. ^ Upon reading the rule made in this cause, on ($ 7.) 

D. late sheriff, &c.J the day of in this term, the SeJ^t'oi^L 

affidavit o£ , the affidavit of the plaintiff, (the assignee,) and appearance of 

upon hearing Mr. , of counsel for the plaintiff, and Mr. , ditor, that he be 

of counsel for the defendant, (the sheriffs) and no cause heing ^"^ °^-^" 
shewn to the contrary, by E. F. (the execution creditor,) in the said money paid out 
rule named ; It is ordered, that the said E. F. be barred of his M$^^'wiih* 
claim to the proceeds of the execution, issued against G, H. (the ^^^ f*"^* ©^ ^^ 
defendant in the execution,) at the suit of the said E. F. ; and that ^^^ ' 
the money paid into court, by the defendant in this action, in the 
cause of E, F. against G, H, in respect of the said execution, be 
forthwith paid out of court, to the plaintiff or his attorney ; and 
that the said defendant do also pay over to the plaintiff, the sum 
retained by him for poundage, in respect thereof: And it is re- 
ferred to the master, to tax the plaintiff his costs of this applica- 
tion ; which costs, when taxed, shall be paid by the said E. F. to 
the plaintiff) or his attorney. 

By the Court. 

As yet of term, (the term in, or as of, which the (J 8.) 

entry is made,) in the year of the reign of King i.'"| ^j^ ^^^ 

WiUiam the Fourth. Witness Sir Th(mas Denman ^""^^ '" K. B. 

after declaration. 

Knight. 



Ellenborough. 

day of , &c. (306.) 

, to wit, (Venue.) A. B, assignee of G. H. a bankrupt, ac- 
cording to the force, form, and effect of the statute concerning 

bankrupts, by , his attorney, complains of C. D. late sheriff 

of the county of , who has been summoned to answer the said 

A» B, in an action on the case : For that whereas, &c. (here 
copy the declaration to the end, proceeding as follows :) And such 

proceedings were thereupon had, that afterwards, to wit, on , 

the day of , in the year of the reign of our lord 

the now king, a certain rule or order was made in the said cause, 
upon the application of the said C.D.^ in and by the court of 



AnU, 192, S. 
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Chap. XLI. our said lord the king, before the king himself, upon reading the o^- 

davit of , gentleman ; whereby it was ordered, that the plaintiff 

and E. F. in the said affidavit named, upon notice of that rule to 

be given to their respective attornies, should, upon , the 

day of then instant, (or next,) shew cause, why they the said 

plaintiff and E, F, should not appear before that court, and state the 
nature and particulars of their respective claims to the proceeds of 
the goods and chattels seized by the defendant, under the writ of 
Jleri facias in the said affidavit mentioned, and maintain or relin- 
quish the same ; and why the court should not make such order, 
respecting the same, as to it should seem fit, pursuant to the sta- 
tute of the 1st and 2d years of his present Majesty, chapter 58 ; 
and that in the mean time, proceedings should be stayed. And 
such further proceedings were thereupon had, that afterwards, to 

wit, on the day of , in the year aforesaid, 

a certain other rule or order was made, in and by the said court of 
our said lord the king, before the king himself, upon reading the 

rule made in that cause, on , the day of then 

last, the affidavit of , the affidavit of the plaintiff, (the as- 
signee f) and upon hearing Mr. -^ — , of counsel for the plaintiff, 

and Mr. , of counsel for the defendant, (the sheriff,) and no 

cause being shewn to the contrary, by the said E. F. in the wd first 
mentioned rule named ; whereby it was ordered, that the said E, F. 
should be barred of his claim to the proceeds of the execution 
issued against G. H. at the suit of the said E. F. ; and that the 
money paid into court by the defendant in that action, in the cause 
of E. F, against G. H., in respect of the said execution, should be 
forthwith paid out of court, to the plaintiff or his attorney ; and 
that the said defendant should also pay over to the plaintiff, the 
sum retained by him for poundage, in respect thereof; and it was 
referred to the master, to tax the plaintiff his costs of that applica- 
tion ; which costs, when taxed, should be paid by the said E, F, 
to the plaintiff, or his attorney ; and which costs were afterward^ 

to wit, on the day of in this same term, taxed on tlie 

said last mentioned rule, by the master of the same court, and 

amounted to the sum of /., as appears by the master's aUocainur 

Entered of re- on the said last mentioned rule. And thereupon the said several 
cord, t he rules or orders, at the prayer of the said A. j5.> are respectively 

18— • entered of record in the same court here, according to the form of 

the statute in such case made and provided. 
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As yet of term, &c. {325.) (§ 9.) 

, to wit {County into which the writ of summons issued against jedaratton °'* 

the sheriffs) C, D, late sheriff of the county of was, on the Ante^ 192, s. 

— — day of , in the year of our Lord 18 — , {day of service of 

the writ of summons,) summoned to answer A, B, assignee of G. H. 
a bankrupt, according to the force, form, and effect of the statute 
concerning bankrupts, in an action on the case, for the recovery of 
the value of certain goods and chattels, seized and taken by the 
said C. Z). as such sheriff, under a writ of fieri facias issued 
against G. H, {the defendant in the execution^ at the suit of E. F, 
{the execution creditor,) and which were claimed by him the said 
E. F,: And such proceedings were thereupon had, &c. {as in kut.) 

WUUam the Fourth, &c. (262.) To the sheriff of , greeting : (§ 10.) 

We command you, that of the goods and chattels of E, F, in your ^e^costli^a - 

bailiwick, you cause to be made /., being the amount of the plication. 

taxed costs of a certain application made by the late sheriff of the '^'*^' ^^^« 

county of , to our court before us, in a certain cause lately 

depending in the same court, wherein A. B, assignee, (&c.) was 
plaintiff, and C. D. late sheriff, (&c.) was defendant : which costs 
were ordered, by a rule of the same court, to be paid by the 
said E. F, to the plaintiff, or his attorney, pursuant to the 
statute in such case made and provided ; as appears to us of re* 
cord.* And have that money before us at Westminster^ on the 
— day of •-- — next, to be rendered to the said A. B, for his 
costs aforesaid ; and have there then this writ. Witness, &c. 
(263.) 

William the Fourth, &c. (262.) To the sheriff of -—- greeting : (J 11.) 
We command you, that you take E. F. if he shall be found in j^^^^ "J^" 
your bailiwick, and him safely keep, so that you may have his body same. 

before us at Westminster, on the ^ day of — — next, to satisfy '^''**» ^^^ 

A^ B. of /. &c* {as in last, to the asterisk ;) and have there 

then this writ Witness, &c. (263.) 
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CHAP. XLV. 



(5 10 . 

DecUration in 
^ectinent, by 
original \ in K. 
B. or a P. 

JtOe^ 196, 7. 



Forms of Proceedings in Ejectment. 



In the King's Bench, (or 
Common Pleas.) 

term, in the 



year of the reign of King 



William the Fourth.»» 

, (to wit.) Richard Roe was attached to answer John Doe 

of a plea of trespass and ejectment : And thereupon the said John 

Doe, hy his attorney, complains ; that whereas A. B. on the 

day of , in the year of the reign of our lord the 

now king, in the county of , had demised to the said John Doe, 

messuages, barns, stables, outhouses, 



yards, 



gardens, 



orchards, 



acres of arable land, 



acres of meadow land, and 



— acres of pasture land, with the 

appurtenances, situate and being in the parish of , in the county 

aforesaid; to have and to hold the same to the said John Doe and 

his assigns, from the day of , then last past, for and 

during, and unto the full end and term of years, from thence next 

ensuing, and fuUy to be complete and ended : By virtue of which 
said demise, the said John Doe entered into the said tenements 
with the appurtenances, and became and was thereof possessed, for 
the said term so to him thereof granted : And the said John Doe 
being so thereof possessed, the said Richard Roe afterwards, to 

wit, on the day of , in the year aforesaid, with 

force and arms, &c. entered into the said tenements with the ap- 
purtenances, which the said A. B. had demised to the said John Doe, 
in manner and for the term aforesaid, which is not yet expired, and 
ejected him the said John Doe from his said farm : and other 



^ For the formi of declarations in 
tjeclmefU by 6t/A in K. B. or Exchequer, 
which itill remain unaltered, tee Append, 
to Tidd Prac. 9 Ed. Chap. XLVI. § 
26,7. 

^ If the tenancy expired, or right of 
entry accrued, in or after an iuuabk. 



terra, the declaration should be entitled 

as follows : •* , the day of 

", {the day next ufitr the day oflkt 

demixt) ** in the year of the reign 

of King mUmm the Fourth." jtiUe, 
195. 
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wrongs to the said John Doe then and there did, against the peace Chap. XL V. 
of our said lord the now king, and to the damage of the said John 
Doe of /. and therefore he brings his suit, &c. 

Mr. C. D. (5 2.) 

I am informed that you are in possession of, or claim title to „^^!!i^ to^ 
the premises, in this declaration *of ejectment mentioned, or some clantion in 
part thereof; and I, being sued in this action as a casual ejector ^^ml 11 Geo. 
only, and having no claim or title to the same, do advise you to J^* * JJ'^' 
appear and plead to the said declaration, within ten days from the 
service hereof, in his majesty's court of King's Bench, wheresoever 
his said majesty shall then be in England, (or, in C. P. " in his 
majesty's court of Common Bench at Westminster^** or, in the Ex" 
chequer, ** in the office of Pleas of his majesty's court of Exche- 
quer at Westminster") by some attorney of that court ; otherwise I 
shall suffer judgment tlierein to be entered against me by default, 
and you will be turned out of possession. Dated this day 

of 18—. 

Your's &c. 

Richard Roe, 
In the King's Bench, &c. (265.) John Doe, on the demise ($ 8.) 

^ jg n 1 • . •iv» AffidtYit of wr* 
Of^./f. plaintiff; yjceofdeckr.. 

3lld tion and notice* 

on same statute* 
* C D* . • defendant, when tenancy 

E. F. of , maketh oath and saith, that the right of entry of ^^'^l^^'or 

the lessor of the plaintiff above-named, accrued, as this deponent TrmUy term. 
verily believes, on the day of last, being after the ex- Jlf^iSS^' ^ 

XmU l*Ulr. 

piration of term last past ; the tenancy of C Z)., tenant in 

possession of the premises in the declaration of ejectment here- 
unto annexed mentioned, of and in the premises for the recovery 
of the possession of which this action is brought, having expired 

on the day of the said month of last : And this deponent 

further saith, that he did, on the day of instant, per- 
sonally serve the said C. Z). with a true copy of the said declara- 
tion, and of the notice thereunder written, hereunto annexed ; and 
that he this deponent acquainted the said C D. with the intent and 
meaning of the said declaration and notice. 
Sworn, (&c.) E. F. 

In making up the record of the proceedings, on a declaration by (§ 4.) 
original in the King's Bench or Common Pleas, or in the Ex- recor^fonsame 

statute, $ 87. 
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TMBve.9 chequer, on the statute 11 Geo. IV. & 1 W. IV. c. 70, where 

the tenancy expires, or right of entry accrues, in or afler Hilary 
or Trinity term, the special title should be prefixed to the de- 
claration, {as before, p. 328. 6.) In the King's Bench by Inll, it 
should be introduced in the memorandum, which precedes the bill, 
as follows : 

' (to wit.) Be it remembered, that on the day 

of , (the day next after the day of the demise in the declaration,) 

in the year of the reign of our lord the now king, John Doe 

brought into the office of the clerk of the declarations of the court 
of our said lord the king, before the king himself, according to the 
form of the statute in such case made and provided, his certain 
bill against C D. being in the custody of the marshal of the mar- 
shalsea of our said lord the king, before the king himself, of a plea 
of trespass and ejectment ; and filed the same bill in the said office : 

which said bill was and is entitled on the said day of , in the 

■ ■ year aforesaid, and follows in the words, (that is te say) : 

(to wit) John Doe complains of C D, being, &c. (at m the 

Appendix to Ttdd Prac. 9 Ed. Chap. XL VI. § 26. 

($6.) I do hereby certify my opinion, that a writ of possession ought 
cate for imme* ^ ^ issued immsdiately in this cause, 
diato writ of Chief justice's (or Judge's name.) 



TiddPne.9 

Kd. 1224. I2i4k In the King's Bench, &c. (265.) 

John Doe, on the demise, &c. ($. 3.) 

(§6.) . . » V» / 

Affidavit to in- A. B. of , the lessor of the plaintiff above named, maketb 

^"^5/ 4."^ ^ oath and saath, that this action of ejectment was brought for the 

certify for im- •' ^ . 

mediate writ of recovery of the possession of a dwelling house with the appurte- 
«SierepUdntifrii nances^ of him this deponent, situate, (&c.) and lately held by 
noDiuited, for the said C. Z). as his tenant thereof, for a term of years, which 

defendaot't not 

coofetsing leoM, expired on the day of last : And this deponent further 

^^* saith, that afler the expiration of the said term, he this deponent 

Tidd ^'rac ft 

Ed. 1224. 'i24i, clemanded possession of the said dwelling house with the i^ipurte- 
&c. nances, and required the said defendant to deliver the same to him 

this deponent ; but that the said CU D. wholly refused to deliver 
such possession, and wrongfully held over, and continued, and still 
continues, in possession of the said dwelling house with the appur- 
tenances, to the great injury and detriment of this deponent : And 
this deponent further saith, that previously to the expiration of the 
said term, he this deponent had agreed to let the said dwelling 
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house with the appurtenances to another tenant, and give him Chap. XL V. 
possession thereof on the day after the expiration of the said term, 
but that he was unahle to do so, by reason of the said defendant's 
having so held over, and continued in possession of the same as 
aforesaid*. 
Sworn, (&c.) A. B. 

(7b the end of the postea^ and then as follows ;) (§ 7.) 

,And thereupon the said chief justice, (or " chief baron ", or « the ^"J^n^^,^ 
said justice, or baron,") before whom the said issue was tried, cer* fi^j jy^^ 9 
tilled his opinion, on the back of the record, that a writ of posses- ^ ^^^ ****» 
sion ought to issue immediately, for the recovery of the said term 
{or " several terms ") yet to come, of and in the tenements afore- 
said, with the appurtenances. Therefore, &c. 

* This affidavit wiU, of coune^ vary ground for defending the gectment ; and 

according to circumstances; but its ge- (if the fact,) that th« lessor of the phuntifi* 

neral object, as wiH be seen by the above will suffer some particular loss or incon- 

form, is to shew, that there was no real venience^ by being kept out of possession. 



ADDENDA. 



REGUIiuS: GENERAIiES. 



HILARY TERM, 4 WILLIAM IV.— 1834. 



It is ordeeeDi that from and after the first day of Easter term 
next, inclusive, the following rules shaU be in force, in the Courts 
of King's Bench, Common Pleas, and Exchequer of Pleas, and 
Courts of Error in the Exchequer Chamber \ 

DEMURRERS, &C. 

1. No demurrer, nor any pleading subsequent to the declaration, Demurren^ and 
shall in any case be filed with any officer of the court, but the same ^^ be*fiu!d.°° 
shall always be delivered between the parties \ 

2. In the margin of every demurrer, before it is signed by Statement to be 
counsel, some matter of law intended to be argued, shall be stated ; ^f demurrer, 
and if any demurrer shall be delivered without such statement, or *"^ consequence 

, . . . , of omission. 

with a nrivolous statement, it may be set aside as irregular, by the 
court or a judge, and leave may be given to sign judgment as for 
want of a plea ^. Provided, that the party demurring may, at the 



* TImm nika^ wUdi chiefly relate to 
de mmf rer Sf and tfae proceedings thereon, 
the law and practice of erroTf and the 
▼erification of documents, qipear to have 
been made by the judges, in exercise of 
the powers given them by the Adminit' 
tration of Justice Act, (11 Geo. IV. & 
i W. IV. c. 70. § 11. 1 Sup. to Tidd 
iVoc. Ed. 1. 195.) and Law Amend' 
meni Act, (S & 4 W. IV. c. 48. § 16. 
Ante, 167, 8. 234.) And their general 
oljects are to expedite the proceedings^ 
and prevent unnecessary deky and ex- 
penae to the parties. 

^ This» and the six foQowing rules, are 



similar to those suggested by the Com- 
mon law Commissioners, in their third 
Report, pp. 87, 8. 77, 6. And for the 
practice of the courts, as to demurrerSf 
before the malcing of these rules, see 
Tidd Frac. 9 £d. Chap. XXIX., and as 
to arguing demurrers, id. Chap. XXXI. 
^ This rule is calculated to prevent 
the delay whieh formerly arose from the 
defendant*8 putting in a frivolous or 
sham demurrer to the decUuralion, or r^ 
plication, &c. towards the end of the 
term, or in vacation, and by that means 
hindering the pIaintifl*from getting judg- 
ment till the next term. 
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AIMBVDA. 



No rule to join 
in demurrer. 



Nor lignatun 
of coumel to 
joinder. 

Issue and de- 
murrer book, by 
whom made up. 

No motion or 
rule for a oon- 

Setting down 
demurrers, &c. 
for argumenL 



Delivery of 
copies of de- 
murrer book, 
special case, or 
special Terd^t, 
to judges. 



Statement to be 
made in maigin 
of plea of juc^- 
ment recovered 
in another court, 
and consequence 
of omission. 



time of the argument, insist Upon any further matters of law^ of 
which notice shall have been given to the court, in the usual way» 

3. No rule for joinder in demurrer shall be required ; but the 
party demurring may demand a joinder in demurrer, and the 
opposite party shall be bound, within ybur days after such demand, 
to deliver the same, otherwise judgment. 

4. To a joinder in demurrer, no signature of a Serjeant or other 
counsel shall be necessary, nor any fee allowed in respect thereof. 

5. The issue, or demurrer book, shall on all occasions be made 
up by the suitor, his attorney or agent, as the case may be, and 
not, as heretofore, by any officer of the court. 

6. Nomoti<Hi or rule for a coneilium shall be required; but 
demurrers, as well as all special cases, and special verdicts, shall 
be set down for argument, at the request of either party, with the 
clerk of the rules in the King's Bench and Exchequer, and a 
secondary in the Common Pleasi upon payment of a fee of 4mt 
shilling; and notice thereof shall be given forthwith, by such party, 
to the opposite party* a 

7. Four clear days before the day appointed for argument, the 
plaintiff shall deliver copies of the demurrer book, special case, or 
special verdict, to the lord chief justice of the King's Bench or 
Common Pleas, or lord chief baron, as the case may be, and the 
jentor judge of the court in which the action is brought ; and the de- 
fendant shall deliver copies to the other two judges of the court, next 
in seniority ; and in default thereof by either party, the other party 
may, on the day following, deliver such copies as ought to have been 
so delivered by the party making default ; and the party making 
default shall not be heard, until he shall have paid for auch cc^pies, 
or deposited with the clerk of the rules in the King's Beach and 
Exchequer, or the secondary in' the Common Pleas, as the case 
may be, a sufficient sum to pay for such copies. 

8. Where a defendant shall plead a plea of judgment recovered 
in another court, he shall, in the margin of such plea, state the date 
of such judgment, and, if such judgment shall be in a court of 
record, the number of the rM on which such proceedings are en* 
tered, if any; and in default of his so doing, the plaintifT shall be 
at liberty to sign jiidgment as for want of a plea : and in case the 
same be falsely stated by the defendant, the plaintiff, on producing 
a certificate from the proper officer, or person having the custody 
of the records or proceedings of the court where such judgment is 
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alleged to have been ieoovered« thst there is no sueh record or 
entry of a judgment as therein stated, shall be at liberty to sign 
judgmtot as for want of a plea, by leave of the court, or a judge*. 



WRITS OF ERROR, &C. 

9. No writ of «rffor shall be a mptrsedeas of execution, untO service Writ of error, 
of the noticciof die allowance thereof ocHtaining a statement of ]1^,^^. 
some particular, ground of error, intended to be argued : Provided, 

that if the error stated in soch notice^ shall appear to be firivolous, 
the court, or a judge upon summons, may order execution to issue ^. 

10. No ride to certify or transcribe die record shall be neoes- No rule to 
sary ; but the plaintiff in error ahalli within ttHnty days after the icritetbe r&T' 
allowance of the writ of eivor, get the tnuiscript prepared and ex* co*^ 
amined widi the derk of die errors of die court in which die jttdir- J^'"^ "^^ 

^ ^ to be made, and 

ment is given, and pay die transcript money to him ; in defiuilt delivered to 
whereof, the defendant in error, his executors or administrators, 
shall be at liberty to sign judgment of non prM. The derk of the 
errors shall, afler payment of the transcript money, deliver the writ 
of error, when returnable^ with the tnuiscript annexed, to the clerk 
of the errors of the court of error. 



clerk of the 
erron. 



« TUs nle fit iatended to prarent 

ibc /lefentet £cf m dekj^g tbe plaintifl^ 
by pleading a plea of Judgment recovered 
in another court, towards the end of the 
term, or in vacation ; in which case, as a 
riAr to jhodiiee the record could not be 
g}te%>llie irial was neeeasarily poatponed, 
KiUjtbe nest term. Where a judgment 
ip the Mme court ia pleaded, the party 
pleading it must, on demand, give a note 
in writing of the term and number roll, 
whereon such judgment is entered and 
illed, or in default thereof, the plea is not 
to be reeeived. Tidd Prae. 9 Bd. 667. 
748,8. 

^ Tb)a» and the seven foUowii^ rules, 
appear to have been made with a view 
to the rei^ulations proposed by the Com- 
mon law Commissioners, in their third 
Report, pp. 85, 6. 79, 80. ; and for the 
law and pnctice of error, beftnre the 



malcMg of these ndei^ aee Udd iVoe. 
9 Ed. Chapw XXJV* It is observ- 
able^ that the 9th vad 10th rules do 
not seem to be applicable to writs of 
error coram nobist or coram vobit, Tliese 
writs of error are allowed In open court; 
and the tiAt of allowance being drawn op 
by the cleric of the imtea in the .Kkig*a 
Bench, or seoondsties in the Commoa 
Pleas, « copy of it is aerved on the at- 
torney for the defendant in errors (Tidd 
Prac, 9 Ed. 11 44.) and they are, or 
are not a tupertedeat of execution, ac- 
cor^qg to dreumstancet; as to which 
see «£• 1164. And the proceediB gs 
on these srrits of error being in the tam§ 
court, and entered on the aame roll as 
the original judgment, or former writ of 
error, it is not necessary to certify or 
transcribe the record thereon. Id, 1 156. 
1176. 
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No rule to al- 11. No rule to allege diminution*, nor rule to assign errors % 

lege diminution, ' r ' ^' *i.^iii_^-^-^' 

or assign errors, ^^^ '^^^ foctos quore executumem nan*, shul be neeesssory, in 

nor scire fadas order to compel an assignment of errors ; but, within eight days 

!;r ^"'" after the writ of error, with the t»n«3ript annexed. .haU have 

Errors when to been deliyered to the clerk of the errors of the court of error, or 

^ to the signer of the writs in the King's Bench, in cases of error to 

that court, or within twenty days after the allowance of the writ of 

error, in cases of error coram nolns or coram vobis, the plaintiff in 

error shall assign errors ; and in failure to assign errors, die de* 

fendant in error, his executors or administrators, shall be entitled 

to sign judgment of ^on pros. 

Assignment of IS. The assignment of errors, and subsequent pleadings there- 

ddiveredr ^^' ^^^^ ^ delivered to the attorney of the opposite party, and 

not filed with any officer of the court. 
"So scire facias IS. No sdre foctas ad atuUendum errores^ shall be necessary^ 
t^audiendum ^mjjggg {„ ^gg^ ^jf ^ change bf partis ;) but the plaintiff in error 

may demand a joinder in error ^, or plea to die assignment of 
Joinder in error, errors ; and the defendant in error, his executors or administrators, 
ddiver^ ^^ ^ bound, Within twenty days after sudi demand, to deliTcr 

a joinder, or plea, or to demur, otherwise the judgment shall be 

reversed. 
Time allowed Provided, that if in any case the time allowed as herein before 

in'^error whelf It o^cntioned for gcttmg the transcript prepared and examined, for 
does not expire assigning errors, or for delivering a joinder in error, or plea or 

before 10th in % » -i \ t* % \ t m 

August, demurrer, shall not have expired before the 10th day o\ Augutt 

Videanu^ 101. in any year, the party entitled to such time, shall have the like 

time, for the same purpose, after the 24th day of October^ without 
reckoning any of the days before the 10th of August, Provided 
also, that in all cases, such time may be extended by a judge's 
order. 

Scire facias to Provided also^ that in all cases of writs of error to reverse fines 

and common recoveries, a scire facias to the terretenants shall 
issue, as heretofore. 

SetUng down 14. When issue in law is joined, either party may set down the 

raent^oMssucin *^*®® ^'^^ argument, with the clerk of the errors of the court of 
law, and pro- error. Or the clerk of the rules in the King's Bench, as the case 



ceedings there- 
on. 



* As to tlie rule to allege dhninutioii, ^ As to the tdrefbeimad msditmimm 

and assign errors, see Tidd Prae, 9 Ed. errortM, see Tidd Prac 9 Ed. 117S; 



1167, 8. And as to the adre faeku and as to the joinder in error, uL 1I7&. 
guare eieculionem non, see uL 1165. 



vay requutt, and fortfawidi give notioe ia wrking thereof to the 
othei party, and pfoceed to arguinenty in like manner as on a de^ 
muirecv without any rale or motion fiur a eoneilimiu 

15. Four dear days before the day appointed for argument^ Ddiveiyof * 
the plaintiff in error shall deliver copies of the judgment of the ^en?&c! to ' 
court below, and of the assignment of errors, and of the pleadings ju^go- 
thereon, to the judges of the King's Bench, on writs of error 

from the Common Pleas or Exchequer, and to the judges of the 

Common Pleas, on writs of error from the King's Bench ; and the 

defendant in error shall deliver copies thereof, to the other judges 

of the court of Exchequer chamber, before whom the ease is to be 

heard ; and in default by either party, the other party may deliver 

such books as ought to have been delivered by the party making 

default ; and the party making drfault shall not be heard, until he 

shall have paid for such copies, or deposited with the clerk of the i 

errors, or the clerk of the rules in the King's Bench, as the ease 

may be, a sufficient sum to pay for such copies. 

16. No entry on record of the proceedings in error shall be Entry of pro- 
neeessary, before setting down the case for argument ; but after ^0^^^ ^ ^" '^ 
judgment shall have been given in the court of errors in the £x* 

chequer Chamber, either party shall be at liberty to enter the pro^ 
ceedmgs in err<Mr, on the judgment roll, remaining in the court 
below, on a certificate of a clerk of the errors of the Exchequer 
Chamber, of the judgment given, for which a fee o£9s. 4(/., and 
no more, shall be charged. 

J 

NOTICE OF TAXING COSTS, &C. 

17. Notice of taxing costs shall not be necessary in any case. Notice of ux- 
where the defendant has not appeared, in person or by his attor*- ^^^^^'^he^iT 
ney or guardian, notwithstanding the general rule of Trinity Term, defendant has 

... ,w^ « no* appeared. 

IW. IV. §12*. ^^ 

18. It shall not be necessary to repass any nisi prius record, When not ne- 
which shall have been once passed, and upon which the fees of ^^Zu]Jr^ 

record. 

Tidd Prae, 9 
■ 2 Supu to Tidd Prae. 9 Ed. 96, of costs* was necessary. (GriflBths v. ^^ 9J7 ig^ 

This rule, by which it was ordered, that Liversedge, 2 DowL Rep. 143. 6 
» before tuatkm of cotta, one day's Leg. Obs. 206. S, C per FaUemh J*) 
notice should be giren to the opposite Aid now, by the above rule, it is con- 
party,** was holden to apply to those fined to esses where the defendant has 
cases only, in which a notice of taxation appealed. 
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TVrteandre- passing shall have been paid: And if it ahaU be necessary to 

«,^ ggc, amend the day. of the teste and return of the dutringoi^ or haheae 

Tidd Prac. 9 corporo^ or of the clause of nisi priuSf the same may be done by 

'^^' the order of a judge, obtained on an application ex parte* 

Writs of trial 19. Writs of trial shall be sealed only, and not signed ^ . 



Either party 
may give notice 
of his intention 
to adduce in evi- 
dence written or 
printed docu- 
ments. 

Proceedingi 
thereon. 



VERIFICATION OF DOCUMENTS. 

20. Either party, after plea pleaded, and a reasonable time before 
trial, may give notice to the other, either in town or country, in 
the form hereto annexed, marked (A.) .or to the like effect, of his 
intention to adduce in evidence, certain written or printed 
documents ; and unless the adverse party shall consent, by 
indorsement on such notice, within forty^eight hours, to make the 
admission specified, the party requiring such admission may call 
on the party required, by summons, to shew cause before a judge, 
why he should not consent to such admission.; or in case of re- 
fusal, be subject to pay the costs of proof: and unless the party 
required shall expressly consent to make such admission, the judge 
shall, if he think the application reasonable, make an order, that 
the costs of proving any document specified in the notice, which 
shall be proved at the trial to the satisfaction of the judge, or 
other presiding officer, certified by his indorsement thereon, shall 
be paid by the party so required, whatever maybe the result of 
the cause. Provided, that if the judge shall think the application 
unreasonable, he shall indorse the summons accordingly \ 

Provided also, that the judge may give such time for inquiry, 
or examination of the documents intended to be offered in . evi- 
dence, and give such directions for inspection. and. examination, 
and impose such terms upon the party requiring the admission, as 
he shall think fit. 

If the party required shall consent to the admission, the judge 
shall order the same to be made. 



* As to the writ of trial, vide anu^ 
15£ ; and see vL 154> as to the signing 
aealingi and issuing of such writ. 

^ This rule was made by the Judges, 
in exercise of the authority given them 
by the Law Amendment Act, 3 A i 



W. IV. C.48. 5 15, {m^ 167, 8.8Si}; 
and appears to have been framed with 
a view to the regulations proposed by the 
Ccmmion Law Comminioners, in their 
second Report, pp. 19. 67, 8, ; and 
S Sup. to Tidd Pmc. 9 Ed. 88, S. 
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NocoBtsof proving any written or printed document shall be Costs of prov- 
allowed to any party, who ahall have adduced the same in evidence "Ifg^^^^ 
on any trial, unless he shall have given such notice as aforesaid, menu, when 
and the adverse party shall have refused or neglected to make 
such admission, or the judge shall have indorsed upon the sum- 
mons, that he does not think it reasonable to require it« 

A judge may make such order as he may think fit, respecting Costs of appli- 
the costs of the application, uid the costs of the production and in- ^^* 
spection ; and, in the absence of a special order, the same shall be 
costs in the cause. 

[Signed by all the Judges.] 

FORM OF NOTICK REFERRED TO *. 

A. 

In the K. B. 

C. P. A. B. V. C. D. 

or Exchequer. 

Take notice, that ^^^ ) j r ^ r ^ ^^ cause proposes to 

adduce in evidence the several documents hereunder specified, 

t defendant i 
and that the same may be inspected by the ^ i - -a* ( ^ ^^' 

tomey or agent, at , on , between the hours of , 

and that ^^® 1 i • 'ir f ^^ ^ required to admit that 

such of the said documents as are specified to be originals, were 
respectively written, signed, or executed, as they purport respec- 
tively to have been ; that such as are specified as copies, are true 
copies ; and such documents as are stated to have been served, 
sent, or delivered, were so served, sent, or delivered respectively, 
saving all just exceptions to the admissibility of all such docu- 
ments as evidence in this cause. Dated, &c. 

( plaintiff ) 
G. H. attorney for { ^^^^^ [ 

». «, ^ 1. C defendant | 

To£.F.atton«yor.gentforjpj^^g. f 

{flert describe the documents^ the manner of doing which may be as 

foUoms:) 

* This notice is similar to thtt in t Rep. C. L. Com. 69) 70. 
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ORIGINALS. 



DeMaiption of the Documents. 



Date. 



Deed of Coyenant, between A. B» and C D. 
ist part, and E. F. 2d part. 

Indenture of Lease, from A, B* to C. D. 

Indenture of Release, between A. B. C« Z). 
Ist part, &c. 

Letter, defendant to plauntifT. 

Policy of Insurance on goods, by ship Isa- 
bella, on voyage from Oporto to London. 

Memorandum of Agreement, between C. D.^ 
captain of said ship, and E, F. 

Bill of Exchange for <£I00, at three 
months, drawn by A, B. on and accepted 
by C. D. indorsed by E. F. and G. H. 



1 1st January, 1828. 






I 



1st February, 1838. 
2d February, 1828. 
1st March, 1828. 
3d December, 1827. 



1st January, 1828. 



1st May, 1829. 



COPIES. 



Description of Documents. 




Original or duplicBte 
serred, sent, orde- 
liverad, when, bov, 
and by whom. 



Register of Baptism of \ 

. A. B. in the parish > 1st January, 1808. 

ofX 3 

Letter, plaintiff to de- ) , -, ^ ,*»««( SentbyGeneralPoet, 

^ I V 1st February, 1 828. i ^ . -^'', , ^^^ 

fendant. f ^ I 2d February, 1828. 

/" Served 2d March, 

^T . , T^ , w 1 ,«A« I 1828, on defend- 

Notice to produce Papers, 1st March, 1828. < 

J ant a attorney, by 

(^ E.F.of ^. 

QecordofaJudgmentof\ 

the court of King's f Trinity Term, 

Bench, in an action, C 10 Geo. IV. 

7. S. V. 7. N. J 

Letters Patent of King ^ 

Charles the 2d, in the > 1st January, 1680. 

Rolls Qhapel. ) 



INDEX 



TO 



THE PRINCIPAL MATTERS. 



mattsaatassBsssaam 



A. 

Abatement, 

of freehold; 
writ of entry upon. 7. 9. 

when right to land, &c. shall be deemed to have accrued on. 22. 
of suit; See tit Mandamus. 

plea of nonjoinder in. See tit Pleas & Pleading, 
misnomer, not to be pleaded in. 66. 142. 
ABSENCE, 

beyond seas, eSeOt of, on statutes of limitations. 26. 42, 5, 4. 231, 2. 
ACCEDAS AD CURIAM; See tit Common Pleas at Lancaster. 
ACCOUNT, 

action of; 14. 
limitation of. 42. 
ACKNOWLEDGMENT, 

in writing, effect of, on statutes of limitations. 25, 6. 44* 45, &c« 282* 
ACT of BAMCRUPTCY, 

execution after. See tit Execution, 
ACTIONS, 

ftSAL, formerly in use; 
droitural: 
writ of right, properly so called; l. 
patent; 
wha^ and when it ISes. Id, 
\n London, 2. 
how removed. Id. 
close; 
pnedpe in capiie. Id, 
qvia donunus remitU cwnrnn. Id. 
.for lands in^ ancient demesne. Id. 
de rationalnU parte. Id, 
right of advowson. Id, 
writs in nature of writ of right; Id, 
formedon ; Id. 5, 
in descender. 3. 
remainder. Id, 
reverter. Id. 
right of dower. Id. 
dower, unde nihil habit. Id. 
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ACTIONS, 

RIAL, formerly in use^ 
droitural: 

writs in nature of writ of right ; 
admeasurement of dower. 3. 
gtiod ei deforceat. Id. 
writ of deceit; Id. 

for reversing fine of lands in ancient demesne; Id, 4. 

how affected by stat. 3 & 4 W. IV. c. 27. J 56. p. 4. 

c. 74. J 4. Id, 
chiefly founded on relation of lord and tenant. Id. 
on behalf of lord ; 

right sur disclaimer*. Id. 
right ^of ward. Id. 
nativo habendo. Id, 
libertate probanda. Id. (/.) 
customs and services. 4. 
cessavit per Inenniumi Id. 
escheat. Id. 5. 
quid juris clamat. 5. 
quern redditum reddit. Id. 
per qtue servUia. Id., 
secta ad molendinum. Id, 
on behalf of tenant ; 

ne injuste vexes* Id. 
mesne. Id, 
warrarUia charUt. Id, 
respecting tolls ; 

de essendo qtuetum de theohmo. Id, 
respecting commons ; 
quo jure. Id. 

quod permittatj to have common, or estovers. Id. 
admeasurement of pasture. Id. 6. 
secunda superoneratione, 6. 
respecting ways; 
• quare obstruxit. Id, 

respecting boundaries ; 
de rationMlibus dkisis. Id, 
perambulationefacienda. Id. 
respecting inclosures ; 
curia claudendd. Id, 
possessory: Id. 
assize; Id. 
different kinds of. Id, 
o( tuwel diueisin. Id, 
mort d*ancestor. Id. 7. 
darrein presentment. 7. 
juris tUrum. Id, 
nuisance. Id, 
writs of entry ; 

different kinds of. Idi 
upon a disseism. Id, 

in the quibus. Id. 
degrees of. Id, 8. 
upon an intrusion. 8. 
upon a detainer ; 

ad terminum qui pra:terut. Id. 
causa matrimonii prtelocuti. Id, 
upon an alienation ; Id, 
by a person incapable ; Id, 

dumfuit infra eelatem. Id. 
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ACTIONS, 

REAL, formerly in use ; ^ 

posseuory: 
writs of entry ; 

upon an alienation ; 

by a person incapable : 

dumfuU non compos mentis, 8. 
inprisonJ. Id» 
by a particular tenant : Id, 

ad communem legem. Id, 
in ceuu proviso. Id, 
consimiU casu. Id, 
by husband, of his wife's estate : 9. 
cui in vita. Id, 

ante divortium. Id, 
star cui m viia. Id, 

ante divoriium. Id, 
by ecclesiastical persons ; Id, 

sine assensu capituU, Id, 
uppn an abatement. Id, 
ancestrel; 

mort d^ancestor. Id, 
ex gravi querela. Id, 
aieX, Id. 
besaiel'. Id, 
cosinage. Id, 
nuperobnt; Id, 10. 

difference between, and writ of right de ratianabili parte, 10* 
writ of redisseisin. Id, 

post disseisin. Id, 
other possessory writs : 

between joint tenants, or tenants in common ; 
de partUione faciendd. Id, 
reparatiane faciendd. Id, 
respecting nuisances; 

quod permittat prosternere. Id, 
respecting waste ; 
estrepement. Id, 

MIKED : 

dower, unde nihil hahet. Id, 11. 
quare impedit, 11. 
ejectment. Id, 

quare ejecit infra terminum. Id, 
waste. 12. 
covenant real. Id, 
&EAL and MIXED, not within stat. 2 W. IV. c. 39. p. '62. 

to be abolished, except in certain cases, by stat. 3 & 4 Wi IV. c. 27. 
, . §S6, pp. 12, IS. 

may be brought, m certam cases, until Ist June 1835. Id, 

after that period. Id, 
limitation of. See tit. Limitatum of Actions^ relating to Real Property, 
personal; 

upon contracts : 

account. See tit. Account, 
assumpsit. See tit. Assumpsit, 
covenant. See tit. Covenant, 
debt. See tit. Debt, 
annuity. 14. 

scire facias. See tit. Scire Facias, 
for wrongs : 

by or against whom brought; 15. 

on stat. 4 £dw. UL c. 7. Id, 

2 2 
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ACTIONS, 

PERSONAL ; ' 

for wrongt ; 

by or against whom brought; 

by executors or administrators, for injuries to real property of 

deceased. 15. 
against executors or administrators,' for injuries to real or per- 
sonal property, by their testator, or intestate. Id, 
case; 14. 
claims to rights of common, or of way, &c. may be alleged generally 

, in. 37. 

trover. Sec tit. TVover. 
detinue. See tit. Detinue. 
replevin. See tit. Replevin, 
trespass, &c. ; 

claims to riehts of common, or of way, &c. how alleged in. 37. 
gr suits, for recovery of tithes ; 

when not affected by stat 2 & S W. IV. c. 100. § 3. p. 40. 
pleadings in. 41. 
for trial of Inverse claims; 12a, 9. 

judgment in, final. 199. 
limitation of. See tit. Limiiaium of Personal Actions, 
means of commencing, before stat. 2 W. IV. c. 39. p. 59. 

authorized by that statute. 61. 
how described in writ 67. ^ 
bringing money into court in. 159. 
local, may be tried in any county. 188. 
damages in. See tit. Damages, 
costs in. See tit. Costs, 
ADMINISTRATORS; see tit. Executors and Admimstraiors, 
actions by, or against. See tit. Actions, 
time for clmming estate by, how reckoned. 23. 
ADMISSION, 

of attomies. See tit. Attorney, 
ADVERSE CLAIMS; See tit. Interpleader, 
how tried and determined. 129. 
deciuon of, in a summary manner. Id. 

barred, on non-appearance, or non-compliance with rule, &c. Id. 
ADVERSE POSSESSION. See tit Pouession, 
ADVOWSON; 

writ of right of. 2. 

limitation of actions for recovery of. 30. 

not to extend to Scotland, nor to advowsons in Ireland, 34. 
AFFIDAVITS; 

commissions for taking. See tit Commissions, 
of service of writ of summons. 76. 105. 

cause of action. 93. 
to groand motion for distringas: 

on Stat 51 Geo. III. c. 124. § 2. and 7 & 8 Geo. IV. c. 71. $ 5. pp. 78, 9. 
2 W. IV. C. 39. p. 76. 78y 9. 
of execution of <iif<rtf^a«. 85. 

for authorizing plaintiff to enter appearance, on return of distringas, 104. 
obtaining judge's order, to return writ, in vacation. 109. 

bring in body, in vacation. 111. 
of service of rule, or order, to return writ, &c. 110. 

bring in body, &c. 111. (a,) 
delivery of copy of declaration, against prisoner in custody of sherifi^ &c« 113« 1^- 
for obtainmg leave to stick up notice of declaration, in ofiBce. 123. 
rule, or order, for settling adverse claims. 128. 
writ of prohibition. 205. 
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AFFIDAVITS ; 
Form* of; 
for admission of attornies : 

of service under articles, and of affixing notices, &c. when made bv clerk, in 

K. B. 255. 
the like, when made by clerk, and. another person. 256. 

when the service was under articles of clerkship, and assignment. 257. 
where the clerk served part of his time as pupil to a barrister, or 

special pleader. 1<L 
to be made by barrister, or special pleader. 258. 
of payment of stamp duty on articles. Id. 
the like, where articles had been assigned. 259. 

where the party has been admitted in Chancery, &c. Id. 
of service under articles, and of affixing notices, &c. in C. P. 260. 
the like, in Exchequer. 261. 

for admission of attorney of K. B. or C. P. in Exchequer of Pleas. Id, 
to obtain writ oidktringM, 265. 

of search for appearance, and that none is entered. 267. . 
personal service of writ of summons. 279. 

execution of vrrit of dti/ringoi, and personal service of copy. 280. 
the like, where defendant cannot be met with. Id, 

for leave to enter appearance, on return of non est inveniut and nuUa bona, to writ of 

dtslringai. 280, 81. 
obtaining judge's order, to return writ, in vacation. 284. 
of service of rule to return writ, &c. Id, 
the like, of judge's order, &c. 285. 

for obtaining judge's order to bring in body, in vacation. 287. 
of service of rule to bring in bodv, &c. Id, 
the like, of judge's order, &c. Id, 

of delivery of copy of declaration against prisoner in custody of sheriff^ 8cc. 289. 
the like, against prisoner, in custody of marshal or warden. Id, 
for obtaining leave to stick up notice of declaration in office. 295. 
judge's order, on interpleader act 298. 
for writ of trial. 307. 

for examination of witnesses, on interrogatories. 315. 
of service of declaration in ejedmait, on stat» 11 Geo. IV. & 1. W. IV. c. 70. $ 36. 

p. 529. 
for inducing judge to certify, on same statute, § 38. p. 330. 
AFFIRMATION, 

of Quaker, form of, on being admitted an attorney. 260. « 

when examined on interrogatories. 165. 

before arbitrators. 170. 
ALDERNEY, 

not deemed beyond seas, within statutes of limitations. 27. 45. 
ALIAS, 

writs. See tit. Summons, and Capias, 
ALIENATION ; 

writs of entry upon. 7, 8. 

when right to land shall be deemed to have accrued on. 22. 
AMENDMENT, 

of fines and recoveries, in what cases unnecessary. 144, 5. 
variances, between evidence and record; 
by Stat. 9 Geo. IV. c. 15 : pp. 145, 6. 

decisions thereon. 146,7. 
by Stat. 3 & 4 W. IV. c. 42. J 23, 4. pp. 147, 8, 9. 

AXCIENT DEMESNE; 

writ of right for lands in. 2. 

revcniing fine or recovery, of lands in. 3, 4. 
ANNUITY, 

action of. 14. 
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APPEARANCE, 
what. 102. 

how it diflered from bail. Id, 
before stat. 2 W. IV. c. 39.; 

by defendant, or his attorney : 

in actions by original^ in K. B. Id, 

in C. P. Id, 

by R. H. 2 W. IV. reg. 1. § 31. Id. 
by biU, in K. B. Id, 
by plaintiff, or his attorney : 

before, and on stat. 12 Geo. I. c. 29. Id. 105. 
now regulated by stat. 2 W. IV. c. 39., &c. los. 
by defendant, or his attorney : 

on service of writ of summons ; Id, 

against member of parliament. Id, 
on execution of writ of distringas. Id, 104. 
after one of several defendants has been served with capias, 104. 
by plaintiff^ or his attorney : 

on service of writ of summons ; 

in default of defendant's appearance. 108. 
on execution.of t/tf/mgof ; 

in default of defendant's appearance. 104. 
may be entered, without leave of court. Id, 
when writ o( distringas cannot be executed; 

affidavit for authorizing plaintiff to enter. Id. - 
rule, or order of judge, thereon. Id, 
after one of several defendants has been served with capias. Id. 
deposit of money in sherifTs hands; 105. 

on stat. 43 Geo. III. c. 46. § 2. Id, 
deposit of money in court ; Id, 
on stat. 7 & 8 Geo. IV. c. 71. § 2. Id. 
mode of. Id, 

with whom entered. Id, (/.) « 

fees for entering. 105, 6. 
attorney's undertaking for. 97. 106. 112. 
Forms: 
affidavits for entering. See tit. Affidavits. 
rule for entering, in term time. 282. 

judge's order, in vacation. Id. « 

memorandum of; 

by defendant, when he appears in person, or by attorney. Id, 
when there are several defendants. Id, 
when one of several defendants is served with capias. Id. 
by plaintiff*. 283. 
entries of. 282, 3. 
APPOINTMENT, 

of time and place of attendance of witnesses, to be examined on interrogatories. 163, 4. 

before arbitrators. 1 70. 
service of. 163. 170. 
ARBITRATION; 

submission to, not revocable, without leave of court, or judge. 169. 
rule, or order, on, for compelling attendance and examination of witnesses, or pro- 
duction of documents ; 1 70. 
disobedience to, a contempt of court. Id, 
conduct money, and expences, &c. of witnesses. Id. 
arbitrator, or umpire, empowered to administer oath, or affirmation. Id, 
persons giving false evidence on, guilty of perjury. Id. 
award on. See tit. Award, 
ARBITRATOR; 

power of, not to be revoked, without leave of court, or judge. 169. 



INDEX. 



vu 



ARBITRATOR, 

may proceed with reference, notwithstanding such revocation* 169. 
compelling attendance of witnesses before. 170. 
power of, to administer an oath. /(i. 
ARCHBISHOP; 

limitation of entry, distress, or action, for recovery of lands, &c. by, 28, 9. 
demand of tithes by. 39. 
ARREST; 

persons privileged from. 65. 87. 

not subject to capias. 87, 8. 

liable to be arrested thereon. 68. 
having a temporary, or local privilege. Id, 89. 
of some defendants on capias, and service of copy of writ on others. 68. 95. 
when parcel of one coun^ is surrounded by another. 96. 
proceedings on, where defendant remains in custody ; 97. 106. 112. 

on giving bail to sherifil Id, 

making deposit in sheriff's hands. Id, 
commencement of declaration after. 113. 115. 389. 291. 
ARREST or JUDGMENT; 

entry of. 132. 178. 
ASSAULT AND BATTERY; 

money not to be paid into court, in action for. 139. 
ASSIGNMENT, 

. of bail bond. 108.283. 
ASSIZE, 

of novel disseisin : 6 . 

damages in. Id, (ni.) 
mort d^ancestor. 6, 7. 
darrein presentment, &c. Id. 
ASSUMPSIT, 
action of; 14. 

limitation of. 42, &c. 
trial of adverse claims in. 1 28. 
writ of trial in; 152, &c. 308. 
returns to. 154.310. 

judgment on, after verdict for plaintiff. 154, 5. 310. 
ATTACHMENT; 

rule for, against sheriff, for not returning writ. 285. 

bringing in body. 288. 
not to issue for dbobedience of judge's order, to return writ &c. until made a rule of 

court. 109. 111. 
for disobedience of such order, when made in vacation. Id. 

of rule or order for attendance of witnesses, or production of docu- 
ments. 163. 
ATTACHMENT or PRIVILEGE ; 

^ode of proceeding by, abolished by stat. 2 W. IV. c. 39. pp. 61. 64, 5. 
ATTENDANCE, 

of witnesses, to be examined on interrogatories, &c. See tit. Witnesses. 
before arbitrators, compelling. 170. 
ATTORNEY, 
admission of; 

notice of intention to apply for. 255. 
affidavits for. See tit. Affidavits. 
certificate of service under articles, &c. 259. 
fiat for. Id. 

oath, or affirmation, on. 260. 
form of. Id, 
mode of proceeding for, by attachment, or capias of privilege, abolished by stat. 2 W, 

IV. c. 39. pp. 61. 64, 5. 
against, by bill, abolished by same statute. Id. 
to declare, whether writ issued by his authority. 70. 
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ATTORNEY, 

if not so issued, defendant may be discharged, &c. 70. 

undertaking of, for appearance of defendant. 97, 106. 113. 
AUXILIARY WRITS. 63. 
AWARD; 

arbitrator, or umpire, may make, notwithstanding revocation of his authority. 169. 

enlargement of time for making. Id. 

limitation of action o£debt on. 43. 

* 

B. 

BAIL, 

on arrest: 97. 106. 112. 

deposit in sherifTs hands, in lieu of, on stat. 7 & 8 Geo. IV. c. 71. I<L 
special ; 

indorsement on captas, of sum for which it is to be taken. 9S. 
time for puttine in. 106. 

consequence of defendant's being detained in custody, or going to prison, on 

arrest, for want of. 92. l is. 
of his not putting in, after having given bail on arrest. 92. 103. 
BAILABLE WRITS. 64. 
BAIL BOND; 89. 97. 108. 
form of. 276. 

proceeding on, for not putting in special bail. 92. 108. 
assignment of. 108. 283. 
declaration on. 291. 
BANKNOTES; 

in what cases allowed to be a legal tender. 52, s. 
BANKRUPT ACT; 

judgment, or execution, on cognovit acHonem, &c. not within stat 6 Geo, IV. c 16. 

6 108. p. 187. 
BANKRUPTCY; 

liability of sheri^ for taking goods after act of. 184. 
execution levied after act of, when valid. 185. 

creditor having security for his debt, not to receive more than other creditors. Id. 
BANKRUPTS; 

settling claims by assignees of, on execution of process against goods and chattels. 

189, &c 
BERWICK upon TWEED ; 

direction of distringat, or capiat^ in ; 83. 
form of. 269. 
BILL ; 

mode of proceeding by, abolished by stat. 2 W. IV. c 39. pp. 61, 2. 
distinction between proceeding by, and by original writ, abolished by same statute. 

61. 
on what that distinction formerly depended. Id. (c.) 
process by, previously to the above statute; 87. (a.) 
return days of. 62. (n.) 
BISHOP; 

limitation of entry, distress, or action by, for recovery of land, &c. 28, 9. 
demand of tithes by. 39. 
BOND; 

limitation of actions on. 43. 
BRINGING MONEY into COURT. See tit. Money. 

C. 
CAPIAS, 

writ of: 

what, and in what actions it lies. 87. 
against whom. Id. 
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CAPIAS, 
writ of; 

persons not subject to. 87, 6. 

not liable to be arrested on. 88. 
having temporary, or local privilege. Id. 89. 
direction and form of. 89. 
notice to defendant on« Id, 
to county palatine. 90. 
should contain defendant's names. Id. 

residence. 91. 
initials of christian name, when and how stated ; 90. 
by R. H. 2 W. IV. reg. 1. J 32. Id. 91. 
Stat. 3 & 4 W. IV. C. 42. § 12. p. 91. 

date and tette of. Id. 92. 
when to be returned ; 89, 90. 92. 
for proceeding to outlawry. 99. 
Tnemorandum to be subscribed to. Id. 
warning to defendant on. Id. 
indorsements on ; 

of sum sworn to. Id. 

name and place of abode of plaintiff, or his attorney. Id. 93. 
amount of debt and costs, claimed by plaintiff. 93. 
place of abode, and addition of defendant. Id. 
issuing, signing, and sealing. Id. 
pr<gcipe for. Id. 
affidavit of cause of action ; Id. 
before whom sworn. Id. 
commission for taking, in* England and Wales, &c ; Id, 94. 

in Great Britain, by courts in Ireland. 94. 
authority given by. Id. ' 

stamp duty on. Id. 

not aetermined by demise of crown. Id. 

authority of commissioners under, in courts abolished by 1 1 Geo. IV, 

& 1 W. IV. c. 70. Id. 
power of granting, extended to Scotland and Ireland. Id. 95. 
deliveiT of, with copies thereof, to sheriff, &c. 95. 

order tor sheriff to arrest some defendants, and serve copy of writ on others. 

Id. 
warrant b^ sheriff, &c. for executing. Id. 96. 
mandate m counties palatine. 96. 
duly of sheriff, in executing; Id. 

when parcel of one county is surrounded by another. Id. 
proceedings on arrest; Id. 97. 

delivery^ of cop^ of writ, &c. to defendant. 96. 
indorsement of day of execution on ; Id. 97. 

when to be made, and consequence of omission. 97. 
proceedings, when defendant cannot be arrested on ; 98. 
return of non est inventus; Id. 
entry of, on record. 51. 77. 
aUas and pluries ; 98. 
may be directed to sheriff of another county. Id. 
forms of. Id* 
how issued, &c. Id. 

unnecessary, when plaintiff does not proceed on first writ. Id. 
Forms ; 
writ of; 272. 
prtscipe for. Id. 
direction of. 269. 
to county palatine. 273. 
memorandum to be subscribed to. 274. 
warning to defendant on. Id. 
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CAPIAS, 

Forms, 
writ of; 
indorsements on, before execution. 274. 

after execution. 277. 
statement of plaintiff's claim, for debt and costs. 274. 
sheriff's warrant on. Id, 

mandate to sherifl^ for execution of, in county palatine. 275, 6. 
returns to. See tit. Returns. 

entry of non est inventus, and award of alias, in K. B. 254. 
CAPIAS AD SATISFACIENDUM; 

rules, and orders, to be made for return of. 109. 

for costs of proceedings, for settling adverse claims; 19S. 

form of. 527. ^ 

teste of. 193. 
CAPIAS OF PRIVILEGE ; 

mode of proceeding by, abolished by stat. 2 W. IV. c. .39. pp. 61. 64, 5. 
CARRIERS ; 

bringing money into court, in actions against. 1 39. 
may be sued for loss of goods, &c. without joining all the partners. 14a 
CERTIFICATE, 

of sheriff, &c., for staying judgment, after execution of inquiry. 132. 
depositions of witnesses, examined on interrogatories, &c. 167. 

proof of signature to, dispensed with. Id. 
judge, for issuing execution forthwith ; 175. 
to be entered of record. 176. 
for immediate writ of possession, in ejectment. 198. 
Fomu; 
of service, under articles of clerkship. 259. 

of under sheriff, for staying judgment, after execution of inquiry. 300. 
the like, when judgment is stayed for a certain number of days only. Id, 
of judge, for immediate execution, on stat. l W. IV. c. 7. p. 321. 

entry of, as part of postea. Id. 
for immediate writ of possession, in ejectment. 330. 
entry thereof on record. 331. 
CERTIORARI; 

causes removed by, excepted out of stat. 2 W. IV. c 39. pp. 51. 62, 3. 228. 
CHAMBERLAIN, 

of Chester, authority and jurisdiction of, abolished by stat. 1 1 Geo. IV. & 1 W. IV. c. 

70. § IS. p. 82. 
CHESTER. See tit. Countigs Palatine. 
CHRISTMAS DAY ; 

promo for, in stat. 2 W. IV. c. 39. $ 11. p. 100. 
excepted out of stat. 3 & 4 W. IV. c 42. p. 56. 
CINQUE PORTS; 

direction of dtUristgas, or ce^iias^ in. 82, 3. 
CITY; 

service of writ of summons, issued against inhabitants of county of. 74. 
CLAIMS, 

to rights of common, and other profits d prendre. See tit. Common, and Profits. 
right of way, or other easement See tit. Easements, and Way. 
water-course, or use of water. See tit. Water^ and Watercourse. 
use of light See tit lAghts. 

rights of common, or of way, &c., may be alleged generally, in actions upon the 

case,&c» 37. 
how alleged, in pleadings to actions of trespau, &c. Id. 
presumption in support of, to rights of way, &c. how restricted. Id, 
of exemption from, or discharge of tithes; 38, 9. 
limitation of. Id. 
modus decimandi ; Id. 

limitation of. Id, 
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CLAIMS, 

of modui decmandi; 

presumption, in favour of, when not allowed. 41, 2. 
statement ot plaintiff's claim, for debt and costs. 263. 270. 274. 278. 
adverse. See tit Adverse CUdmt, and Interpleader. 
CLERK OF ERRORS, 
inExchecjuer; 54. 

appomtment of. 100. (c.) 
duties of. 54. 
CLERK OF OUTLAWRIES, 

in Exchequer, appointment of. 100. 
CLERK OF PLEAS, 

in Exchequer, by whom and how formerly appointed. 54. 

office of, when vacant, not to be again filled up. S5, 
CLERK OF RULES, 

in Exchequer, office and duties of. Id. 
COGNOVIT ACTIONEM ; 

judgment and execution on, not within stat. 6 Geo. IV. c. 16. $ 108. p. 187. 
COLOxVIES; 

powers of IS Geo. III. c 63. § 40, &c. relating to examination of vritnesses in /tu/ui, 

extended to. 160. 
rule for mandamus^ or commission to. Id. 513. 
writ of vtandamtu, for examination of witnesses in. 3 IS. 
COMMISSIONS, 

for taking affidavits ; 

in Kngland and Wales, &c. 93, 4. 

Great Britain^ by court^ hi Ireland. 94. 

courts abolished by stat. 11 Geo. IV. & 1 W. IV. c. 70. § 13. Id, 
Scotland and Ireland, by courts in England. Id. 95. 
stamp duty on. 94. 
authority given by. Id. 
for examining witnesses on interrogatories abroad ; 161. 164. and see tit. Witnesses. 
form of. 319. 
COMMON; 

periods of limitation, for claiming rights of. 35. 
how reckoned. 36, 7. 
what shall be deemed an interruption. 37. 
claims to rights of, may be alleged generally, in actions upon the aise, &c 7dL 
how alleged, in pleadings to actions of trespass, &c. Id. 
COMMON CARRIERS. See tit. Carriers. 
COMMON PLEAS at LANCASTER. See tit. GnrntieM Palatine. 

court of, empowered to order examination of witnesses, on interrogatories. 161. 
trial of adverse claims in. 188. 
writs of inquiry, &c. in, when returnable. 183. 

pone loquelam, recordas fada* loquelam, and accedari ad curiam, for 

removal of causes from inferior courts, into. 118. 
COMPENSATION, 

for fees, by stat. 1 & 8 W. IV. c. ZS. p. 58. 
COMPOSITION, 

for tithes, what shall be considered as valid. 58, 9, 40. 
COMPUTATION of TIME. 36, 7. 41. 61, 2. n. 
CONDITION, 

broken, when right, in case of, shall be deemed to have accrued. 22. 
of bail bond, form of. 276. 
CONDUCT MONEY, 

of witnesses. See tit. Arhiht^n, and Witnesses. 
CONTEMPT OF COURT, 

in not obeying rule or order, for attendance of witnesses, and production of docu- 
ments. 163. 170. 
CONTINUAL CLAIM ; 

no right to be preserved by. 24, 
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COPARCENERS; 

possession of one of several, not to be deemed possession of the others. 25. 
COPIES,'' 

of capias f &c to be delivered therewith to sheriff^ &c, 95. 
COPY, 

of writ of dUtringas, and notice, to be delivered therewith to sheriff, &c. 84. 

service thereof on defendant. 85. 

of capkuy &c. to be delivered to every person on whom executed. 96. 

of writ of detainer, and indorsements, to be delivered to marshal or warden. 115* 

service thereof on defendant. Id, 

to be returned by marshal or warden. Id, 
CORNWALL; 

• limitation of demand of tithes by Duke of. 36, 9, 
CORONER; 

direction of dittringas, or capias, to ; 82. 
form of. 269. 
CORPORATIONS, 

aggregate ; 

hmitation of entry, distress, or action by, for recovery of land, &c. 28, 9. 
demand of tiUies by. 58, 9. 

Eroceedin^ aeainst, by original writ, abolished by stat. 2 W. IV. c. 39. p. 61. 
ow descnbed, in. writ of summons. 66, 262. (a.) 
service of writ of summons, issued against. 74. 
sole ; 

limitation of demand of tithes by. 39. 
COSTS ; see tit. Fees, 

by stat. 9 Geo. IV. c. 15. (Lord Tenterden^s ad :) 

on amending variances, between written or printed evidence, and record. 146. 
by stat. 11 Geo. IV. & 1 W. IV. c. 70. § S8. {Admimstration of Justice act:) 

taxation of, in ejectment, 198. 
by stat. I W. IV. c 7. (Immediate Judgment and Execution act:) 
taxation of, on return of inquiry. 132. 

nonsuit or verdict. 175, 6. 
officer, when not compelled to attend for. 178. 
by stat. 1 W. IV. c. 21. (Prohilntion and Mandamus act:) 

attending application for prohibition, and subsequent proceedings. 205. 
on traversing return to writ of mandamus, and proceedings thereon. 208. 

when writ is directed to persons not interested, or merely ministerial. 

209. 
on application for mandamus, to be in discretion of court 211. 
by stat. 1 W. IV. c. 22. (Examiiiation of Witnesses on Interrogatories, &c.) 

of writ, or commission, for examining witnesses in India, and the colonies, &c. and 

proceedings thereon. 160. 
of rule, or order, for examining witnesses, under commission or otherwise, and 

proceedings thereon. 166. 
by stat. 1 & 2 W. rV. c. 58. (Interpleader act:) 

of proceedings, for trial of adverse claims. 129. 
on non appearance, or non compliance with rule, or order, &c. Id, 
for relief of sheriffs, &c. on execution of process against goods and chattels. 

190. 192. 
notice of taxation of. 193. 
execution for ; Id, 
forms of. 327. 
by stat. 2 W. IV. c. 39. $ 21. (Uniformity of Process act:) 

for writs of summons, &c. 73. 
by stat. 3 & 4 W. IV. c. 42. (Law Amendment act:) 
interlocutory ; 

on paying money into court. 139. 

incurred by proof of written documents. 167. 

on amending variances, between evidence and record. 148, 9. 

of special jury, on nonsuit. 157. 
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COSTS, 

by Stat 3 dc 4 W. IV. c. 42. {Law Amendment act :) 
final: 
payable by executors and admiDistraton, on nonsuit or verdict, &c. Mfhen 

suing in right of their testator, or intestate. 179. 
on nolle prosequi ; 

as to one or more of several defendants. 180. 
any count, or part of declaration. Id, 
when one of several defendants is acquitted. /(f.'l81. 
on demurrer. 181. 
upon writs o£ scire facias* Id. 182. 
taxation of; 182. 
judges empowered to make regulations for, by the officers of each court indis- 
criminately. Id* 
COVENANT, 

real, writ of. 12. 
personal ; 
action on: 14. 
limitation o£ 43. 
COVERTURE, 

effect of, on statutes of limitations. 26. 43, 4. 
COUNTIES ; 

when particular cities and towns are supposed to have been made. 269. (a.) 
COUNTIES PALATINE ; 
of Chester : 

authority and jurisdiction of Chamberlain and Vice-chamberlain of, abolished by 

sut. 11 Geo. rV. & 1 W. IV. c. 70. } 15. p. 82. 
direction of process to sheriff of. Id. 
o£ Lancaster s see tit. Common Pleas at Lancaster, 

franchises and jurisdictions of, not afiected by stat, 2 W. IV. c 39. p. 82. 
service of process in. 73, 4. {eJ) 
writ o£ distringas into ; 81. 268. 
direction of. 82. 269. 
form of. 81. 268. 
mandate to sheriff on, 270. 
cUpias into ; 90. 273. 
direction of. 82. 269. 
form of. 90. 273. 
mandate to sheriff on. 275. 
of Durham; 

writ oidisitinfas into; 81. 268. 
du^ction of. 82. 269. 
form of. 81. 268. 
mandate to sheriff on. 271. 
capias into ; 90. 273. 
direction of. 82. 269. 
form of. 90. 273. 
mandate to sheriff on. 276. 
trial of adverse claims in. 128. 
order by single judge of. 129, 30. 161. 

court of Pleas o^ empowered to order examination of witnesses, on interrogatories. 

161. 
COUNTY, 

and place of defendant's residence, to be mentioned in writ oisunrnom. €S, 76. 
service of writ of summons^ on border of. 73, 4. 

when parcel of one, is surrounded by another. 74. 96. 

writ is issued against inhabitants of county of city or town, &c. 74. 
COURTS ; 

means formerly used for commencing personal actions, in K. B. 59. 

C. P. Id. 60. 
Exchequer. 60, 
abolished by stat. 2 W. IV. c. 39. p. 61. 
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COURTS ; 

writ o£ summons may issue from either of superior. 64. 
CRIMINAL CONVERSATION, 

money not to be pud into court, in action for. 139. 

D. 

DAMAGES, 

in real actions. 6. 

mixed actions : 

dower; 11. 

not recoverable for more than sij years. Id. 
quare impedit Id. 
ejectment. Id. 

quare ejedt infra termmum. Id. 
waste. 12. 
in respect of arrears of rent, or interest of money charged on land, &c. not to be 

recovered for more than sis years. 5.1. 
limitation of action for, when given to party grieved. 4.5. 
proceedings for assessing, on stat. 8 & 9 W. III. c. 11.^8. p. 135, &c. 
paying money into court, in action for. 139. 
in prohUntion. 204. 5. 
mandamus. 208. 
DATE, 

of writs o^summonSf &c. on stat. 2 W. IV. c. 39. p. 68. 
DAUGHTER, 

money not to be paid into court, in action for debauching. 139. 
DEAN, 

limitation of entry, distress, or action by, for recovery of land, &c. 28, 9. 
demand of tithes by. 39. 
DE BENE ESSE. See tit. Declaration. 
DEBT, 

action of; 14. 
on simple contract, mmntainable against executors or administrators. Id. 
for rent, or on bond, &c. limitation of. 43. 
trial of adverse claims in. 128. 
Fonns: 
declaration in, on bail bond. 291. 

judgment in, by nil dicU, on bond for performance of covenants, See. 301 ; and sec 

tit. Judgment. 
writ of trial in ; 308. 

return to. 310. 

entry of proceedings, and judgment on, after verdict for plaintiff. 312. 
DECEIT, 

writ of; S. IS. 
for reversing fine, or recovery, of lands in ancient demesne: 3, 4. 
by stat. 3 & 4 \^. IV. c. 74. § 4. p. 4. 
DECISION, 

of court or judge, on adverse claims, to be final. 129. 
DECLARATION, 
what. 119. 
in chief. Id, 
by the bye. Id. 120. 
time to declare; 120, 21. 
rule for ; 121. 

in, Exchequer. Id. 

for further time. Id. 

to declare peremptorily ; Id, 

absolute in first mstance. Id. 
title, and commencement of, Itf. 122. 
form of, in Exchequer, &c. 122. 
pledges to prosecute, at conclufion of, discontinued. Id* 150. 
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DECLARATION, 

correspondence of, with process. 122. 
when delivered, or filed, absolutely. 123, 4. 

de bene eue* 1 23. 
on serviceable process : 

delivery of, when defendant has appeared. 122. 
filing, afler plaintiff has appeared for him; Id» 125. 
notice of, 123. 

need not state amount of damages. Id, 
sticking up in office. Id* 
must be delivered, or filed, absolutely. Id, 
de bene esse, unnecessary. Id. 
on bailable process : 

delivery of, absolutely ; 

when defendant has put in, and perfected special bail. Id. 
de bene esse ; Id, 124. 

when special bail has been put in, but not perfected. 124. 
filing, de bene esse, when special bail has not been put in ; Id. 
notice of. Id, 
when one defendant is arrested, and others served. Id, 
good, if filed, from time of filing only. Id, 

not to be filed, or delivered, between 10th August, and 24th October, p. 101. 
judgment ofnon pros, for not declaring ; 124, 5. 

when signed. 125. 
rule to declare. Id, 
demand of. Id, 
against prisoner, in custody of sheriff, &c. 112, 113. 

marshal, or warden. 115, 16. 
entering of record, with rules and orders, &c. for settling adverse claims. 130. (bJ) 

192,3. 
in ejectment. See tit. Ejectment, 
in prohibition. 203. 205. 
Forms: 
title of. 291. 

commencement of, after summons. Id, ^ 
the like, after arrest, when defendant is not in custody. Id, 
when he is in custody of sheriff, &c. 289. 

after arrest of one defendant, when another has been served only. 291. 
on bail-bond, by assignee against defendant and his baU. Id. 
notice of filing in chief, &c, to plead, &c, when plaintiff appears for defendant, on 

serviceable process. 294. 
ajfidaoii for obtaining leave to stick up notice of, in office. 295. 
notice of filing de bene esse, on bailable process. Id, 
demand of. 296. 
DEMAND, 

of tithes, limitation of. 38, 9. 
declaration, form of. 296. 
DEMISE OF CROWN; 

commissions for taking affidavits, not determined by. 94. 
DEMURRER, 

to declaration in prohibUion, 203. 205. 
on traversing return to writ of man(2ainitf. 207. 
costs on. S^ tit. Costs. 
DEPOSIT, 

in sheriff's hands, on stat. 7 & 8 Geo. IV. c. 71 ; p. 97. 106. 112. 
entering common appearance on, by plaintiff. 105. 
DEPOSITIONS, 

of witnesses on interrogatories, when to be read or not. 167. 
DESCENT CAST, 

no bar to right of entry. 13, 14. 
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DETAINER, 
writ of ; 114. 

may issue from C. P. to marthal, or from.K. B. to warden. 115, 16. 

direction, and form of. 115. 

indorsements on. Id. 

copy of, and indorsements, to be delivered to marshal, or warden. Id, 

service of, on defendant. Id. 

declaration on ; . 

beginning of. 115. 122. 289. 

to allege prisoner to be in custody of marshal, or warden. 115, i 16. 289. 
proceedings on, to be as against prisoners in custody of sheriff. 115. 
Forms; 

writ of. 288. 
prtecipe for. Id. 
indorsements on. 289. 

DETINUE; 

trial of adverse claims ip. 128. 
DIRECTION, 

of writ of summons. 65.75. 

dutrtngOM. 78. 82. 269. 
capiai. 89. 90. 269. 
o&w and pluriet, 98. 
process of outlawry. Id. 277, 8. 
writ of dtkdner. 115. 
DISCHARGE, 

of tithes. See tit TUhet. 
DISCLAIMER i 

writ of right upon. 4. 
DISCONTINUANCE; 

when right to land, &c shall be deemed to have accrued on. 21, 
not to bar right of entry. 13, 14. 
DISPOSSESSION; 

when right to land, &c. shall be deemed to have accrued on. 1. 
DISSEISIN; 

writs of entiy upon. 7, 8. . 
DISTRESS; 

limitation of, for rent, &c. 20, &c. 28, 9. 55. 
DISTRINGAS, 
writ of; 

when it lies. 78. 

when moved for. Id. 

affidavit for obtaining. Id. 79, 80. 

irregularity in form of, no ground for setting aside dittringtu, 80. 
affidamt required, when defendant's residence is unknown. Id. 

when he is abroad. Id. 
rule, or order, for, /d 81. 
form of; 81. 

in county palaUne. Id. 
to whom directed; 78. 81, 2. 
in general. 82. 
in counties palatine. 81, 2. 
^nque ports. 82, 3. 
Berwick upon Ttveed. 83. 
isleof£fy,&c. Id. 
when parcftlof one county is surrounded by another. Id. 
teste oL Id. 
when returnable ; Id. 

for proceeding to outlawry. Id. 
notice to be subscribed to. Id. 84. 
indorsements on. 84. 
issuing, signing, and sealing. Id. 
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DISTRINGAS; 

writ of; 

no additional fee for turn omiUm clause in. 81,3. 

copy ofy and notice, to be delivered therewith to sheriff*, &c. 84. 

warrant to distrain, &c. Id. 

mandate on, in county palatine. Id. 

duty of sheriff, in executing. 85. 

proceedings on execution of; Id. 

appearance may be enftered by plaintiff, without leave of court. Id. 
on return o£non est mvcntut^ and nulla bona. Id. 

affidavit for authorizing plaintiff to enter appearance for defendant. Id. 86. 
rule, or order, thereon. 86, 7. 

if the affidavit be insufficient. 87. ' 

Fomu: 
writ of; S68. 
pradpe ^or. Id. 
to county palatine. Id. 
direction of. 269. 
notice to be subscribed to. Id. 
statement of plaintiff's claim, for debt and costs. S70. 
sheriff's warrant on. Id. 

mandate to sheriff, for execution of, in county palatine. Id. S71. 
returns to. See tit. Returns, 
juratores ; 

teste of. 1 56. 
DOCUMENTS; 

compelling production of. 163. 170. 

written or printed, judges empowered to make regulations, as to- admission of. 167, 8. 
DURATION, 

of writs. 69. 
DUTIES, 

of officers of Exchequer of Pleas. 54, 5. 
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EASEMENTS; 

periods of limitation for claiming ; 36. 
how reckoned. Id. 37. 
what shall be deemed an interruption. 37. 
claims to, may be alleged generally, m actions upon the case, &c. Id. 
how alleged, in pleadings to actions of trespass, &c. Id, 
EASTER; 

proceedings how affected by. 101. 
ECCLESIASTICAL PERSO^rs, 

not formerly bound by statutes of limitations. 28. (g.) 
limitation of entry, distress, or action by, for recovery of land, &c. 28, 9. 
demand of tithes by. 39. 
EJECTMENT, 
what. ll<il9S. 

excepted out of stat. S & 4 W. IV. c. 27. $ 36. pp. 19. 62. 193. 
not affected by uniformity of process act. 62. 193. 
may still be brought, for recovery of land, &c. Id, 
may be commenced by original writ, in K. B. or C. P. 62. 193. 

by bill, in K. B. or Exchequer. Id, 
within what time it must be brought; 19, 20. 194. 
by Stat. 21 Jac. I. c. 16, § 1. Id, 

3 & 4 W. IV. C. 27. § 2. p. 194. 

alterations in. Id, 
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EJECTMENT ; 
proceedings in ; 

by landlord against tenant, when tenancy expires, or right of entry accrues, in 

or after Hilary ^ or Trinily terms. 194. 
service of declaration, and notice. 195. 
proceedings thereon, and giving rule to plead. Id, 
judgment against casual ejector. Id. 
notice of tnal. Id. 

application by defendant, for time to plead, &c. Id. 
record, how made up. Id. 

construction of, and decisions on, stat. 1 1 Geo. IV. & l W. IV. c. 70. § 

36. Id. 196. 
declaration ; 

title and commencement of. 196. 
recital of original writ in, unnecessary. Id. 
may be served before first day of term. 197. 
judgment and execution in ; 
at common law : 

when tenant or landlord does not appdkr. Id. 
on nonsuit, for not confessing lease, &c. in C. P. Id. 

K. B. Id. 
verdict for plaintiff*. IcL 
by Stat. 1 1 Geo. IV. & l W. IV. c. 70. $ 38. Id. 198. 

judge's certificate, for immediate writ of possession, afier verdict for 

plaintiff, or nonsuit for not confessing lease, &c. Id. 
construction of, and decisions on that statute. 198. 
habere facias possessionem; 197, 8, 9. 
prcEcipe for, unnecessary. 199. 
writ of, need not be siened. Id. 
recognizance of bail in error in, in what sum. Id. 200. 
Forms : 

declaration in, by original^ in K. B. or C. P. 328. 
by bil^ in K. B. or Exchequer. Id. 
special title to, on stat. 1 1 Geo. IV. & 1 W. IV. c. 70. § 36. Id. (b.) 
notice to appear and plead to, on same statute. 329. 
affidavit of service of, on same statute. Id. 
making up record of nut prius, on same statute, ^37. Id. 

judge's certificate, for immediate writ of possession, after verdict, or noosuk. S30. 
affidavit for inducing judge to certify, where plaintiff is nonsuiteJ, for defendant's 

not confessing lease, &c. Id. 
entry of certificate on record. 331. 
ELEGIT; 

rules and orders for return of. 109. 
ELISORS ; 

direction of distringas^ or capias, to. 88. 269. 
ELY, 

isle of, direction of writ, when defendant resides in. 83. 
ENGLAND ; 

commissions for taking affidavits in. 93, 4. 
ENTRIES, 

on stat. 1 W. IV. c. 7 ; {Immediate Judgment and Execution act:) 
of judge's certificate, for immediate execution. 176. 
' judgment, how made. 177. 
on stat. 1 & 2 W. IV. c. 58 ; {Interpleader act:) 

of rules and orders, &c. for settling adverse claims. ISO. {b.) 198, 3* 
on stat. 2 W. IV. c. 39 j {Uniformity <f Process act:) 
of process. 51. 77. 

of appearance, by defendant. 102, &c. and see tit. Appearance. 
by plaintiff. Id. 
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ENTRIES, 

on Stat. 3 & 4 W. IV. c. 42; {Lauf AwteHdmeni ad:) 

of order for amending Taiiances, between written and printed evidence, and re- 
cord. 149. 
facts, respecting same. Id. 
name of witness, objected to as interested. 168. 

of process : 

writ of tummofUf with return of nan ett moentut^ by plaintiff or his attorney, 
and award otaHas, to save statute of limitations, in K. B. 252. 
the like, in C. P. 253. 

in Exchequer. Id. 
the like, and award of dhtrmgcu, to save statute, in K. B. 254. 
writ of capiat, with sheriff's return of rum ett invefUut, and award of alias 

capiat, in K. B. Id, 
of appearance. See tit. Appearance. 
of judgments. See tit. Jud^nentt, 

of judge's certificate, for immediate execution, as part of pottea, after verdict or 

nonsuit. 321. 
of rules on record, after declaration, on interpleader act, l & 2 W. IV. c. 58. $ 6. 

p. 325. 
the like, before declaration. S27. 
in ejectment ; 

of record of mii |>ritif , on stat. 11 Geo. IV. & 1 W. IV. c 70. § 37. pp. 329, 

30. 

of certificate, for immediate writ of possession, on same statute, § 38. p. 331. 

ENTRY; 

writs of. See tit. Actions Real, possetsoty. 
on land, &c. when to be made. 19. 194. 
when, and how, to be acted on. 20. 
mere, not to be deemed possession. 24. 
right of. See tit. Right of Entry, 
EQUiTY; 

limitation of suits in. 31. 
ERROR; 

writ of, not within stat 2 W. IV. c. 39. p. 63. 

interest to be allowed on all writs of, for the time execution has been delayed. 1 74. 
recognizance of bail in, in ejectment, in what sum. 199, 20a 
ERRORS; 

clerk of, appointment of, in Exchequer. SS, 100. 
ESCAPE; 

limitation of action for. 43. 
ESTATE, 

in possession, when right to, shall be deemed to have accrued. 21. 

when barred, will bar future estates. 27. 
future, when right to, shall be deemed to have accrued. 22. 
EVIDENCE, 

necessary to take case out of statute of limitations. 45, &c. 
of rules and orders, &c. for settling adverse claims. 130. (6.) 192, 3. 
amendment of variances between written and printed, and record. 145, &c, 
may be stated specially on record. 149. 
restriction as to reading examinations, or depositions, in. 167. 

judges empowered to make regulations, as to admission of written or printed docu- 
ments, &c. Id. 168. 
punishment of witnesses, for giving false. 165. 170. 
EXAMINATION, 

of witnesses, upon interrogatories, &c. See tit Witnesses. 
before arbitrators. See tit. Arbitration. 
EXCHEQUER or PLEAS; 

principal officers of, before stat. 2 & 3 W. IV. c.^ 1 10. p. 54. 
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EXCHEQUER of PLEAS; 

principal officers of, and their duties, by stat. 2 & 5 W. IV. c. 110. pp. 54, 5. 
attendance of officers, and hours of business in. 55, 6. 
ancient mode of proceeding, against prisoners in custody of warden^ in. 1 1 4. 
present mode of proceeding, on stat 3 W. IV. c. 39. p. 114, &c. 
EXECUTION, 

by stat. 6 Geo. IV. c. 16; (Bankrupt act:) 

levied after act of bankruptcy, when valid. 185. 
on judgments by default, &c.; Id* 

decisions thereon. Id, 186, 7. 
by stat 1 W. IV. c. 7 ; (Immediate Judgment and Execution act :) 
when issued, on return of inquiry. 136. 

^ nonsuit, or verdict 175, 6. 

certificate for restraining. ISS. 
how tested. Id. 
effect of. Id. 
staying, or setting aside ; Id, 

restitution on. Id. 
writ of habere faciat pouesiionem, on stat. 1 1 Geo. IV. & 1 W. FV. c 70. § 38, 

not affected by. 198. 
on judgment by cognotnt actionem, not within stat 6 Geo. IV. c. 16. $ 108. p. 

187. 
by stat 1 & S W. IV. c. 58 ; (Interpleader act:) 

for costs, directed by rule, or order, for settling adverse claims. 193. 
teste of. Id. 
sheriff's fees on. Id. 
by stat 2 W. IV. c. 39; {UmformUy of Proceu act:) 
o£ distringas, 85. 

c(qnas.^96. 
writs of; 
rules and orders to be made, for return of. 109. 
by stat 3 & 4 W. IV. c 4S ; (Law Amendment act :) 
on return of inquiry. 133. 
trial of issues. 154, 5. 
teste and return of writs of. 183. 
liability of sherifl^ &c. for goods taken in. Id. 
relief of sheriff &c. on adverse claims to such goods. 189. 
in ejectment. See tit Ejectment, 
EXECUTORS AND ADMINISTRATORS; 

actions by, or against. See tit. Actions, personal. 
costs in actions by. See tit Costs. 
EXEMPTION, 

or discharge of tithes. See tit Tithes, 
EXIGENTER, 

in Exchequer, appointment of. 100. 
EXIGI FACIAS; 

writ of, after capias; 99. 377. 

precipe for. 377. 
after judgment 99, 100. (g,)279, 
EXPENCES, 

and loss of time, &c. of witnesses, payment for. 163. 170. 
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FALSE IMPRISONMENT; 

money not to be paid into court, in action for. 1S9. 
FAST DAY, 

public, proviso for, in sM. 2 W. IV. c. 39. j 11. p. 100. 
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FEES, 

of officers of superior courts; 56, 7. 
what shall be deemed legal. 57. 

how settled, if commissioners doubt as to their legality. Id, 
what persons within meaning of stat. 1 & 2 W. IV. c. 35. Id, 58. 
compensation for, by that statute. 58. 
for signing and sealing writs of summons, &c. 73. 

entering appearance. 105, 6. 
no additional fee for non omUtat clause, in dutringas, 81, 2. 

of sheriff, &c. on execution, for costs of proceedings, for settling adverse claims. 192. 
FEJGNED ISSUES, 

for trial of adverse claims; 129. 191. 
Judgment on, final. 129. 
FEME COVERT, 

excepted out of statutes of limitations. 26. 43, 4. 

time allowed to, for resisting claims of rights of common, or of way, &c. 38. 
claim of tithes by, when not affected by stat. 2 & 3 W. IV. c. 100. p. 41. 
FUT, 

for admission of attorney. 259. 
FIERI FACIAS ; 

limitation of actions, for money levied on. 43. 
rules and orders to be made, for return of. 109. 
for costs of proceedings, for settling adverse claims; 195. 
form of. 327. 
tetie of. 19J. 
FILAZER, 

in Exchequer, office and duties of. S5, 

by whom to be appointed, loo. 
FINE; 

limitation of action for, in respect of copyhold estate. 43. 
FINES, 

levied of lands in ancient demesne, reversal of. 3, 4. 
amendment of, in what cases unnecessary. 145. 
FORFEITURE ; 

when right shall be deemed to have accrued on ; 22. 

where advantage is not taken of, by remainder-man. Id. 23. 
FORMEDON, 

writ of, in descender, remamder, and reverter ; 2, 3. 

limitation of. 18, 19. 
to be abolished by stat. 3 & 4 W. IV. c. 27. 6 56. p. 12. 
FRANCHISE; 

service of writ ofsummontf against inhabitants of. 74. 
FRANCHISES, 

and jurisdictions of counties palatine of Lancaster or Durham, not a£fected by stat. 2 

W. IV. C. 59. p. 82. 
FRAUD; 

limitation of suits in equity, in cases of. 51. 
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GENERAL ISSUE. See tit Pleas and Pleading. 

RULES. See tit. Ruks. 
GREAT BRITAIN; 

statutes of limitations extend to every part of. 27. 45. 

commissions for taking oMdavUs in, by courts in Ireland. 94. 
GUERNSEY, 

not deemed beyond seas, within statutes of limitations. 27. 45. 
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HABEAS CORPORA JURATORUM ; 

teste of. 1 S6. 
HABEAS CORPUS; 

causes removed by, excepted out of stat. 2 W. IV. c. 39. pp. 69, 3. 118. 

ad testificandumy before examiner; 163. 
writ of: 317. 
prcBcipe for. Id. 
HABERE FACIAS POSSESSIONEM, 

after yerdict for plaintiff, or nonsuit for not confessing lease, &c. in efectwiaU^ on stat. 

1 1 Geo. IV. & I W. IV. c. 70. § 38. p. 198. 

provision relating to, in that statute, not affected by stat. 1 W. IV. c. 7. Id. 

prtBcipe for, unnecessary. 199. 

writ of, need not be signed. Id* 
HEIR; 

possession of younger brother, not to be deemed possession of. 25. 
HIGH CONSTABLE; 

writ of summons, against inhabitants of hundred, &c. may be served on. 74. 
HOLIDAYS, 

mentioned in stat. 5 Si 6 Edw. VL c. 8. abc^ished. 56. 
HOSPITAL, 

master of; 

limitation of entiy, distress, or action by, for recovery of land, &c. 28, 9. 
demand of tiUies bv. 59. 
HUNDRED ; 

service of writ of summons, against inbabitsocs of. 74. 
HUNDREDORS; 

mode of proceeding against, by original writ, abolished. 61. 

how described in writ of summons. 66. 262. (a.) 
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IDIOT; 

time allowed to, for resisting claims to rights of common, or of way, &c* S8. 
claim of tithes by, when not affected by stat. 2 & 3 W. IV. c 100. p. 41. 
IDIOTCY; 

effect of, on statutes of limitations. 26. 
. IMPARLANCE; 
what. 126. 
general. Id. 
spedaL Id. 
general special. Id. 

in what cases defendant must plead, without. Id. 127. 
INDIA; 

powers relating to, of 13 Geo. III. c 63. § 40, &c. extended to the colonies, &c. 160. 
writ of mandamus f for examination of witnesses in. Id. 313. 
INDICTMENT, 

for perjury of witnesses, where laid. 165. 
INDORSEMENT, 

on writ of summons f in ordinary cases, before service ; 

of name and place of abode of plaintiff^ or his attorney, by whom is8ued# 69. 
the like, after service; 

of day of the month, and week of service. 74. 
when to be made, and consequence of omission. Id* 
apinst member of parliament. 264. 
on wnt of capias / 

of sum for which bail is to be taken. 92. 274. 
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INDORSEMENT, 
on writ of capias ; 

of i^ame and place of abode of plaintifi^ or his attorney, by whom issued. 92, 3. 
place of abode, and addition of defendant. 93. 
true day of execution of: 96, 7. 
when to be made, and consequence of omission. 97. 
on writ of detainer; 

same as on writ of cajnas, except the warning on that writ. 115. 
on writ of summonSf dittringaSf capias, and detainer ; 

amount of debt and costs. 70, 71. 84. 9S. 115. 
consequence of omitting, on writ or copy. 71. 
Forms of; 

on writ of summons^ before service. 263. 

after seryice. Id. 
capias, before execution. 274. 

after execution. 277. 
detainer. 289. 

trial, before deliver}* to sheriff, &c. 309. 
INFANCY; 

efiect of, on statute of limitations. 26. 
INFANTS, 

excepted out of statutes of limitations. 20. 43, 4. 

time allowed to, for resisting claims to rights of common, or of way, &c. 38. 
claim of tithes by, when not afiected by stat. 3 & 3 W. IV. c. 100. p. 41. 
INFERIOR COURTS; 

removal of causes from ; See tit. Certiorari, Habeas Corpus, Pone, and Recordari facias 

hquelam. 
writs for, into C. P. at Lancaster, how returnable. 118. 
actions commenced in, not within stat. 2 W. IV. c. 39. pp. 62, 3. 118, 19. 
INQUIRY OF DAMAGES ; 
writs of, how returnable ; 

before stat. 1 W. IV. c, 7. p. 131. 
by that statute ; Id. 

proceedings to be had at the return thereof. 132. 
in Common Pleas, at Lancaster ; 

by stat 39 & 40 Geo. III. c. 105. $ 2. p. 133. 
1 W. IV. c. 7. Id. 
for assessing damages, on stat. 8 & 9 W. III. c. 11. § 8. Id. 302. 

3 & 4 W. IV. c. 42. § 16. pp. 134, 5. 
award of. 301. 

proceedings on return of. 136, 7. 
in local actions, may be executed, on suggestion, in any county. 138. 
new writ of. 132. 136. 
INQUISITION, 

of damages, on stat. 8 & 9 W. III. c. 11. $ 8. pp. 136. 304. 
INTEREST; 

jury empowered to allow, upon all debts. 172. 

may be given, by wa^ of damages, in trover, or trespass for taking goods, &c. Id, 173. 

in actions on policies of assurance. Id. 
to be allowed on all writs ot error, for the time execution has been delayed. 174. 
for money charged on land, &c. not recoverable for more than six years. 33. 
INTERPLEADER ; 

proceedings in nature of bill of, by stat. 1 & 2 W. IV. c. 58. p. 128. 
rule, or order, on third party to appear, &c. Id. 129. 
on appearance : 

hearing allegations of parties. 129. 
staying proceedings. Id. 

ordering third party to make himself defendant in same, or other action. Id. 

proceed to trial, on one or more feigned issues. Id. 
determining claims, by consent, in a summary manner. Id, 
rules, and orders, as to costs, and other matters Id. 
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INTERPLEADER ; 

proceedings in nature of bill of^ by stat. 1 & 2 W. IV. c. 58. ; 
on appearance : 

judgment and decision of court, or judge, to be final. 129. 
on non appearance of third party, his claim to be barred. Id. 
proviso, as to orders by a single judge. Id. 130. 
reference by single judge, to decision of court. 130. 
costs of applicant. Id. 

for relief ot sherifis, &c. in execution of process against goods and chattels. 187, 

&c. 
decisions thereon. 190, 91, 2. 
rules and orders, &c. to be entered of record. 192, J. 

force and efiect of. Id. 
remedy for recovery of costs; 195. 
by execution : Id. 

forms of. 327. 
teste o£ writs o£. 193. 
sheriff's fees on. Id. 
Forms of; 

notice of motion, in action by executors, for trial of right to property, 

claimed by assignees of a bankrupt. 296. 
rule fusi thereon. 297. 

absolute, for trial of right, on a feigned issue, &c. Id. 
affidavit for obtaining judge's order, in action against auctioneer, for depodt 

money. 298. 
summons, to shew cause thereon. 299. 
judge's order thereon. Id. 
for relief of sheriffs, &c. See tit. Rules. 
INTERROGATORIES; 

examination of witnesses on ; See tit. Witnesses, 
judge's order for. 163.315. 
IRELAND. 

not to be deemed beyond seas, within statutes of limitations. 27. 45. 
how far, not within stat. 3 & 4 W. IV. c. 27. p. 34. 
what statutes do not extend to. 34. 38. 42. 244. 
commission for taking affidavits in. 94, 5. 
IRREGULARITY, 

in omitting indorsements, &c. on writ, or copy. 71. 97. 
ISSUE; 

what. 150. 

contents of, before stat. 2 W. IV. c. 39. Id. 151. 
since that statute. 151. 
when it is of same term with declaration. Id, 

of a subsequent term. Id, 
when plea is of a term subsequent to declaration. Id. 152. 
award of venire facias. 152. 156. 306. 
in local actions, may be tried, on suggestion, in any county. 138. 
trial of, before sheriff, &c. on stat. 3 & 4 W. IV. c. 42. $$ 17, 18 ; pp. 153, 3. 307, &c. 
proceedings on. Id. 
power of sheriff on. 154. 
upon traversing return to writ of mandamus, 207, 8. 
feigned. See tit. Feigned Issues. 
Forms of; 

when of same term with declaration. 306. 
a subsequent term. Id. 

J. 

JERSEY, 

not deemed beyond seas, within statutes of limitations. 27. 45. 
JOINT CONTRACTORS. 46; and sec tit. Abatement. 
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JOINT TENANTS; 

real actiont by, or against. 10* 13. 

possession of one of several, not to be deemed possession of the others, 25. 
JUDGE, 

mav refer matter, respecting adverse claims, to decision of court. ISO. 
order of; See tit. Judg^t Orders, 

in Durham, See tit. County Palatine, 
JUDGE'S ORDERS, 

on Stat. 1 W. IV. c. 7. ; {Immediate Judgment and Execution act:) 

for stayingjudgment, on return of inquiry. 132. 
on Stat. 1 W. IV. c. 22 ; {Esaminaiion of Witneues on Interrogatoriet, S^c, .*) 

for examining witnesses, on interrogatories, within jurisdiction of court. 161. 

commission to examine them, out of such jurisdiction. Id, 
giving directions, touching time, place, and manner of examination. Id, 
compelling attendance of witnesses, or production of documents ; 162, 3. 
disobedience to, a contempt of court. 163. 
making it a rule of court. Id, 
by a single judee, of court of pleas oi Durham, 161. 
on stat« 1 & 2 W. I V . c. 58. ; {Interpleader act .*) 
for trial of adverse claims; 129. 

on non-appearance of third party, or non-compliance with rule or order, 

&c. Id, 
as to costs, and other matters. Id, 

by a single judge, in court of pleas oi Durham^ Sec, Id, ISO. 
liable to be rescinded, or altered by court. 130. 
entering of record. 192. - ^ 

force and effect of. Id. 193. 
on Stat 2 W. IV. c. 39. ; iUmfamutv of Procest act .*) 

attachment for disobedience off to return writ, when made in vacation. 109. 
on Stat. 3 & 4 W. IV. c. 42 ; {Law Amendment act :) 

for amending variances, between written or printed evidence and record, to be 

indoned on postca. 146. 
relating to arbitrations. See tit. Arbitration, 
Forms of: 

for distringast in vacation. 268. 

entering appearance, in vacation. 282. 
returning writ, in vacation. 284. 
bringing in body, in vacation. 287. 
on interpleader act, in action against auctioneer, for deposit money. 299. 
for sta^g judgment, after writ of inquiry executed. 300. 
for wnt of trifu. 307. 
the like, to sheriff's court, in London, S08. 
for examination of witnesses, on interrogatories. 315. 

special, in Exchequer, for examination of witnesses vivS voce, authorizing exa* 

miner to report thereon specially. 316. 
JUDGMENTS, 

by Stat. 1 1 Geo. IV. & 1 W. IV. c. 70. § 38. ; (Administration of Justice act ,) 

in ejectment, after verdict for plaintiff, or nonsuit for not confessing lease, &c. 

197, 8. 
by Stat. 1 W. IV. c. 7. ; ilmmediate Judgment and Execution act .*) 
on return of inquiry : 

rule for, when given. 132. 
final, when signed. Id, 
entering of record. Id, 
on nonsuit, or verdict ; 

rule for, when given. 175. . 
when signed. 176. 
how entered of record. Id, 177. 
legal effect of. 177. 
vacating. /</. 178. 
arrest of. 132. 178. 
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JUDGMENTS ; 

by Stat. 1 W. c. 7. ; ^Immediate Judgment and JCxecution act .*) 

by cognovU actionem^ or by default, &c., not withio itat. 6 Geo. IV. c. 16. ^ 108. 

p. 187. 
by Stat, i W. IV. c. 21. ; (Prohibition^ and Mandamus:) 
in prohibition. 204, 5. 
mandamus, 208.210. 
by Stat. I & 2 W. IV. c. 58. ; {Interpleader act :) 

in action, or issue, for settling adverse claims, final. 129. 
by Stat. 2 W. FV. c. 39. ; {Un^ormity of Process act :) 
outlawry, or waiver, after. 99. 
writ of ejigifiicias after. 99, 100. (g.) 279. 
by Stat. 3 & 4 W. IV. c. 42.; {Law Amendment act :) 
limitation of actions, after reversal of. 44, 5. 

after damages, assessed on writ of inquiry, before sheriff, &c. on stat. 8 & 9 

W. III. c. 1 1. f 8. pp. 136, 7. 
trial of issues, before sheriff, &c, 154, 5. 
of nonpros, for not declaring; 124, 5. 

when signed. 125. 
when signed, without giving new rule to plead. 101. 127. 
Forms of: 

by nil dicit, in debt on bond for performance of covenants, where a breach was 
suggested after judgment, and writ of inquiry awarded, for assessing 

chunages, on stat. S 8c 9 W. III. c 1 1. ^ 8. p. SOI. 
in assumpsit, after trial of issues before sheriff, &c. on verdict for plaintiff 310. 
the like, in debt, when part is found for the plaintifl^ and part for the defendant. 

312. 

JURISPICTION, 

of county palatine of Lancaster, or Durham, not affected by stat. 2 W. IV. c. 39. p. 82. 
JURY ; 

costs of special, by stat. 6 Geo. IV. c. 50. ; pp. 156, 7. 

extended tp case of a nonsuit, by stat 3 & 4 W. IV. c. 42. p. 157. 
JURY PROCESS ; 

teste and return of. 152. 156. 

KING; 

when bound, or not, by statutes of limitations. 34. 
limitation of demand of tithes by. 38. 
not bound by stat 2 W. FV. c. 39. p. 63. 

L. 

LANCASTER. See tit. Counties Palatine. 
LANDS, &c. 

not chaiveable, by entering rules, &c. of record, for settling adverse claims. 193. 
LAY PERSON ; 

limitation of demand of tithes by. 38, 9. 
LAY TENANT fob LIFE ; 

claim of tithes by, when not affected by stat 2 & 3 W. IV. c. 100. p. 41. 
LEGACIES; 

in what time to be deemed satisfied. 33, 

interest in respect of, not recoverable for more than sis years. Id. 
LIBEL; 

money not to be paid into court, in action for. 1S9. 
LIGHTS; 

periods of limitation, for claiming use of; 36. 
how reckoned. Id. 31, 
what shall be deemed an interruption. :}7. 
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LIGHTS; 

claims to use of, may be alleged generally, in actions upon the aue, &c. 37. 

how alleged, in pleadings to actions oi trapass^ &c. Id, 
LIMITATION, 

of actions, &:c. relating to real property; 
at common law : 16. 

by Stat of MerUm^ (20 Hen. IlL) c. 8. Id, 
Westm. I. (9 Edw. L) c 39. Id. 
32Hen. VIU. c. 2; Id, 

in writ of right, or prescription, &c of ancestor's seisin, or posses- 
sion. Id, 17. 
of possessory actions, of ancestor's seisin or possession. 1 7. 
of actions, by persons of their own seisin or possession. Id, 
of avowry or cognizance, for rent, suit, or service. Id. 
oiformedon in reverter, or remainder, and tdre fadoi upon fines. 

18. 
bar to actions, &c. for default of seisin or possession, within time 

of limitation. Id, 
savings for infants, &c Id. 
copyholds within the statute. Id. 
to what cases it did not extend; Id. 19. 

by Stat 1 Mar. stat 2. c. 5. p. 19. 
21 Jac. I. c 16. } 1 ; Id, 
writs offarmedon. Id. 
ejectment Id, 194. 
entry into land, &c. to be made within twenty years. 19. 

action thereon, when to be commenced. 20. 
provitOf in favour of infiints, &c. Id, 
3 & 4 W. IV. c 27; {LiwdtaHon of Actions, ^c. :) 

entry, distress, or action, for recovery of land, &c. to be made, or 
brought, within twenty years after right accrued. 20. 
when right shall be deemed to have accrued ; 21. 
in case of estate in possession : Id. 
on dispossession. Id. 
abatement 22. 
alienation. Id, 
in case of fiiture estates. Id. 

forfeiture, or breach of condition ; Id. 

where advantage of forfeiture is not taken by re- 
mainder-man. Id. 23. 
reversioner to have a new right. 23. 
in case of administrator. Id. 
tenant at will. Id. 
tenuacy from year to year. Id. 24. 
where rent has been wrongfully received. 24. 
receipt of rent, to be deemed receipt of profits. Id. 
a mere entry, not to be deemed possession. Id, 
no right to be preserved by contumal claim. Id. 
possession of one coparcener, &c. not to be possession of the 

others. 25. 
younger brother, not to be possession of the heir. 

Id. 
efiect of acknowledgment in writing, given to person entitled, or 

his agent. Id. 
time allowed, where possession was not adverse, at time of 

passing the act. 26. 
in cases of infancy, coverture, idiotcy, lunacy, un- 
soundness of mind, or absence beyond seas. Id. 
no entry, distress, or ac^on, to be made or brought, beyond 

forty years after right accrued. 7(2. 27. 
no further time allowed, for succession of disabilities. 27. 
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LIMITATION, 

of actions, &c. relating to real property; 

by Stat. 3 & 4 W. IV. c S7 ; {lAaatatum pf Actions, S^e, :) 

Scotland, Ireland, and the adjacent islands, not to be deemed be* 

yond seas. 27. 
when right to estate in possession is barred, it will bar right to 

future estates. Id. 
where tenant in tail is barred, &c. in what cases remaindermen 

shall not recover. Id. 88. 
time allowed for recovery of lands, &c. by ecclesiastical, or ele- 
emosynary corporations sole. S8, 9. 
for recovery of advowsons. 29, 30. 
right of party out of possession, at what time to be extinguished. 

30, 31. 
how long real actions may still be brought; 

when claimant has no right of entry. IS. 

his right of entry is taken away, by descent cast, dis- 
continuance, or warranty. Zf. 
no descent cast, discontinaance, or warranty, to bar right of en- 
try. Id. 14. 
limitation of suits in equity; 31. 
in cases of express trust. Id, 

fraud. Id. 
saving jurisdiction, on ground of acquiesence,&c. Idm 
mortgagor, m what time to be barred. 31, 2. 
money chained upon land, and l^ades, in what time to be 

deemed satisfied. 33. 
no arrears of dower to be recovered, for more than nr years. Id. 
rent, or interest, to be recovered for a longer pe- 
riod. Id. 
act to extend to spiritual courts. 34. 

not to extend to Scotland, nor to advowsons in Ireland. Id* 
of claims to rights of common, or of way, &c.; 35, 6. 
time for, how reckoned. 36, 7. 
what shall be deemed an interruption. 37. 
of claims of viodui decmandi : 38, 9, 40. 

exemption from, or discharge of, tithes. Id. 
time for, how reckoned. 41. 

presumption, in support of, when not allowed. Id. 49. 
ofpertonal actions; 

by Stat 21 Jac. I. c. 16. 6 3. p. 42. 
to what actions confined. Id. 43. 
after removal of cause from inferior court. 51. 1 19. 
by Stat 2 W. IV. c; 39 ; ( Uniformity o/Proceu act :) 
proviso, respecting. 51. 77. 107. 
proceedings necessary to prevent operation of. Id. 
by Stat. 3 & 4 W. IV. c. 42; (Law Amendment act:) 
upon contracts : 

covenant. 43. 
debt, on simide contract; 
on award. Id. 

for fine, in reqiect of copyhold estate. Id. 
money levied on JSeri facias. Id. 
on specialties; 

for rent, on indenture of demise. Id. 
on bond, &c. Id. 
on records; 

recognizances. Id. 
on statutes; 

for escape. Id. 
scire facias, on recognizance. Id. 
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LIMITATION, 

of personal actioDB ; 

by Btat. 3 & 4 W. IV. c. 48; (Law Amendment act :) 
for wroDgs : 

trespass^ or case, by or agfunst executors or administrators. 1 5. 
all actions for penalties, &o, given to part^ erieved. 43. 
infants, femes covert, &c. excepted out of. 7d, 44. 
proviso, for defendants beyond seas. 44. 

in case of acknowledgment in writing, or by part payment Id. 
after judgment, or outlawry reversed. Id, 45. 
extended to every part of united kingdom. 45. 
entries of process, to save statute of. See tit. Entries, 
LOCAL ACTIONS, 

may be tried, on suggestion, in any county. 138. 
LONDON; 

writ of right in. 2. 
LUNACY; 

effect of, on stat. 3 & 4 W. IV. c. 87. p. 86. 

M. 

MAIL CONTRACTOR; 

bringing money into court, in action against. 139. 
may be sued, without joining his copartners. 140. 
MALICIOUS ARREST; 

money not to be paid into court, in action for. 139. 
MALICIOUS PROSECUTION; 

money not to be paid into court, in action for. Id. 
MAN, 

isle of, statutes of limitations extend to. 87. 45. 
MANDAMUS; 

writ of, what, and how enforced at common law. 806. 

for examining witnesses in India, on stat. 13 Geo. III. c. 6S. § 44. pp. 158, 9. 
powers and provisions of the above statute, extended to the colonies, &c. by stat. 1 

W. IV. c. 22. p. 160. 
rule for, in K. B. founded on judge's order, to examine witnesses in New South 

Wales, 313. 
writ of, to examine witnesses in India, or the colonies, &c. Id. 314. 
judges, to whom directed, empowered to enforce attendance, and examination of 

witnesses. 160. 
costs of, and proceedings thereon, to be in discretion of court. Id. 
proceedings on, by stat. 9 Ann. c 80. ; pp. 806, 7. 
return to be made to first writ. 807. 

prosecutor may plead, &c. and partv making return may reply, &c. Id, 
further proceedings on, to trial, judgment, and execution, for prosecutor. Id. 

808. 
on judgment for party making return. 808. 
persons against whom damages shall be recover^, not liable to be sued in 

other actions. Id, 
court may allow a convenient time to return, or to plead, or reply, &c. Id, 
statutes of jeofails extended to. Id, 
provisions of 9 Ann. c 80. extended to all other wntso( mandamus, by stat 1 W. IV. 

c. 81. p. 809. 
when directed to officers, &c not interested, or merely ministerial ; Id. 
proceedings on : 

rules and orders; Id. 

may be made conformable to stat. 1 & 8 W. IV. c. 58. pp. 809, 10. 
return to, and issues on, by whom and how made, and joined. 810. 
judgment for, or against whom to be given. Id. 
remedy thereon. Id, 
not to abate by death, resignatioD, or removal of officer. 810. 
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MANDAMUS; 

when directed to officers, &c. not interested, or merely ministerial ; 
costs on ; 

remedy for recovery of. 210. 

of application for, and of writ, if issued and obeyed, to be in discretion 

of court. Id,2\\, 
MANDATE, 

to sheriff, in county palatine ; 84. 90. 
forms of, on dutringoi, 370, 71. 
capias. 27 5^ 6. 
to bailiff, in Isle of JElu, &c. 85. 
MARSHAL, 

of King's Bench prison ; 

ancient mode of detaining prisoner in custody of, in K. B. 1 M. 
present mode of detaining nim, on stat 2 W. IV. c. 39. Id. 
writ of detamer to ; See tit. Detainer. 
direction and form of. 115. 

copy of, and indorsements on, to be delivered to. Id. 
declaration on, to allege prisoner to be in custody of. Id. 

commencement of. 113. 115, 16. 289. 
MASTER, 

in Exchequer of Pleas, by whom formerly appointed ; 54. 

business of. Id. 55, 
of hospital. See tit. Hospiiai, 
MAYOR; 

writ of summons against corporation aggregate, may be served on. 74. 
MEMBER OP PARLIAMENT; 

mode of proceeding against by dt^, abolished. 61. 

need not be described in process, aa having privilege of parliament. 66. 2'62. (a.) 
writ of summons against, to enforce provisions of stat 6 Geo. lY. c. 16. $ 10 ; pp. 75. 

26a. 
direction and form of. Id. 
pfwcipe for. 263. 

memorandum to be subscribed to. 264. 
indorsements on. 75, 6. 264. 
signing, sealing, and service of. 76. 
MEMORANDUM, 

to be subscribed to writ of sumnums, in ordinary cases. 68, 9. 263. 
the like, against member of pavliament. 264. 
the like, to writ of capias, 69. 92. 274. 

to be indorsed on writ, issued in continuation of preceding writ. 51. 77. 9B5. 
MESNE PROCESS ; 

entries of, to save statute of limitations. See tit. Eniries, 
MISNOMER, 

not to be pleaded in abatement. 66. 142. 
MIXED ACTIONS ; See tit. AciionSy mixed. 
damages in: 11, 12. 

what, and when to be abolished, by stat. 3 8c 4 W. IV. c. 27. § 36. pp. 12, 13. 
excepted out of that statute. 13. 
not within stat. 2 W. IV. c. 39. p. 62. 
MODUS DECIMANDI ; 

act for shortening time required in claims of, or exemption from, or diebarge of tithes, 

38 ; and see tit. Limitation^ T\thet, &c. 
claims of, what to be deemed valid ; Id, 39. 

in case of archbishop, &c. or other corporation sole : 39. 

proviso respecting. Id. 40. 
time of limitation of, how computed. 41. 
pleadings respecting. Id. 

presumption, in favour of, when not allowed. Id. 42. 
MONEY, 

charged on land, at what time to be deemed satisfied. 33. 
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MONEY, 

charged on land ; 

interest in respect of, not recoyerable for more than six years. 33, 4. 
bringing into court ; 

on application for relief against adverse claims. 129. 
in action against common carriers. 139. 
in all personal actions, with certain exceptions. Id. 
MORTGAGOR; 

in what time barred of his equity of redemption. 31, 2. 

N. 

NEW TRIAL, 

after trial of issue, before sheriff^ &c. on stat. S & 4 W. IV. c. 42. ^ 17. p. 154. 
certificate for immediate judgment and execution. 177, 8. 
NOLLE PROSEQUI; 

costs on. See tit. Cost*. 
NON APPEARANCE, 

of third party, adverse claim barred by. 129. 
NON COMPOS MENTIS, 

persons, excepted out of statutes of limitations. 26. 42, 3. 

time allowed to persons, for resisting claims to rights of common, or of way, &c. 38. 
claim of tithes by persons, when not afiected by stat. 2 & s W. IV. c. 100. p. 41. 
NON EST INVENTUS; 

return of, to writ o{ summons. 51. 77. 107. 264. 

distringas, 85. 104. 110. 271. 
capias ; 110. 286. 
alias, or pbiries, 99. 
NONJOINDER; 

plea in abatement of. See tit. Pleas and Pleading. 
NON OMITTAS; 

no additional fee for clause of, in distringas. 61, 2. 
NON PROS; 

judgment of. See tit. Judgments, 
NONSUIT ; 

costs of special jury on. 156, 7. 
NOTICE, 

of intention to apply for admission, as an attorney. 255. 
to be subscribed to writ of distringas. 269. 
or warning, on writ oi ejigi facias. 278. 

of filing declaration in chief, and to plead, &c. when plaintiff* appears for defend- 
ant, on serviceable process. 294. 
filing declaration de bene esse, on bailable process. 295. 

motion, on interpleader act, in action by executors, for trial of right to property, 

claimed by assignees o^ a bankrupt. 296. 
inquiry, and assessment of damages, on stat. 8 & 9 W. III. c. 1 1. $ 8. p. 304. 
executing writ of trial. 309. 

time and place appointed for examination of witnesses, on interroeatories. 316. 
to appear and plead to declaration in ejectment^ on stat. 1 1 Geo. I V. & 1 W. IV. c. 

70. 6 36. p. 329. 
NULLA BONA ; 

return of, to writ of distringas. 85. 104. 110. 271. 

o. 

OATH, 

of witnesses, to be examined upon interrogatories. 165. 

by whom administered. Id, 
power of arbitrator to administer. 170. 
or affirmation, on admission of attorney. 260. 
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OFFICERS, 

in Exchequer of Pleas ; 

before stat. 2 & 8 W. IV. c. 1 10. p. 54. 
by that statute, and their duties. Id, 55. 
JUazeTy &c. by whom appointed. 100. 
for issuing, signing, and sealing writs. 72. 
fees of. See tit. Fees. 

proceedings in numdamut against, when not interested. See tit. Mandamus^ 

not to abate, by death, resignation, or removal of. 210« 
ORDER, 

of judge. See tit. Judge*s Orders. 

for sheriff to arrest one defendant, and serve copy of writ on another. 276. 
ORIGINAL WRIT ; 

jurisdiction by, of courts of K. B. and C. P. 59. 
process thereon, before stat. 2 W. IV. c. 39 : 
distringas. 78. (/.) 81. (d.) 
capias. 87. (a.) 

teste, and return of. 61, 2. (c.) S3, (g.) 99. (/.) 
how served, and executed. 75. {e.) 74. (c.) 
time and mode of appearance. 105, 6. (/.) 
in what cases abolished, by stat. 2 W. IV. c. 39. p. 61. 

distinction between proceeding by, and by biU, in what cases abolished, by that 

statute. Jd, 
on what that distinction formerly depended. 61, 2. (c.) 
cases to which the statute does not apply. 62, s. ' 

in what cases it may still be sued out. 62. 193. 
OUTLAWRY^ 

proceedings to ; 

before judgment; 

on writ o£ distringas. 51. 77. 85. 87. 104. 

capias. 51. 77. 98. 
writs of exigi facias, and proclamation; 98, 9. 

teste and return of. 85. 99. 
in Exchequer; lOO. 

nlazer, &c. by whom appointed. Id. 
after judgment. 99. 
persons exempted from. 98. 
vacating, or setting aside. 99, 100. 
reversed, limitation of actions after. 44, 5. 
process of; 

y^iit o£ exigi facias, after ayaias ; 277. 
pr€Bcipe for. Id. 

notice, or warning, and indorsements on. 278. 
writ of proclamation. Id, 

ejngifacias, tifterjudgiment. 279. 

P. 
PARLIAMENT; 

rules for altering mode of pleading, &c. to be laid before. 145. 
PARSON; 

limitation of entry, distress, or action* by, for recovery of land, &c. 28, 9. 
demand of tithes by. 39. 
PART PAYMENT; 

effect of. on statutes of limitations. 46. 
PARTITION ; 

writ of. 10. 13. 
PARTY GRIEVED; 

limitation of actions for penalties, or damages, &c. given to. 45. 
PEACE OFFICER; 

writ of summons against inhabitants of county, or city, &c. may be served on. 74« 
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PEERS; 

mode of proceeding against, by original writ, abolished by stat. 8 W. IV. c. 39. p. 61. 
ne^ not be descril^d in process, as having privilege of peerage. 66. 262. (a.) 
PENALTIES; 

limitation of actions for, when given to party grieved. 43. 
PERJURY, 

of witnesses, in giving false evidence, upon interrogatories. 165, 

before arbitrators. 170. 
indictment for. 165. 
PERSONAL ACTIONS. See tit. ActUnu, personal. 
PERSONAL PROPERTY; 

actions for injuries to. Same tille, 
PLEAS AMD PLEADINGS, 
in abatement; 

of nonjoinder of parties : 140. 

in actions against common carriers ; Id. 

by Stat. 11 Geo. IV. & iW.TV. c. 68. Id. 
not to be allowed, unless it be stated that party resides within jurisdic- 
tion. 141. 
plaintiff may reply to, a discbarge by certificate, &c. Id. 
efiect of, where action is not maintainable against all the persons named 

in. Id. 
where subsequent proceedings are had against persons named 

in. Id. 142. 
of misnomer ; 

not allowed in personal actions. 66. 142. 
in bar; 

claims to rights of common, or of way, &c. how alleged in. 37. 

oimodut decimandif &c, how alleged in. 41. 
time for, when it does not expire before 10th August, 101. 127. 
when judgment may be signed, without giving new rule to plead. 127. 
power of judges to make alterations in mode of pleading, &c. in superior courts. 

143, 4. 
rules for altering same, to be laid before parliament. 143. 

not to deprive defendant of pleading general issue, given 

by statute. 144. 
PLEDGES, 

to prosecute, at conclusion of declaration, discontinued. 122. 150. 
PLURIES, 

writs. See tit. Summont^ and Capias. 
PONE LOQUELAM ; See tit. Common Pleas at Lancaster. 

causes removed by, excepted out of stat. 2 W. IV. c. 39. pp. 62, 3. 118. 
POSSESSION; 

mere entry, not to be deemed. 24. 

of one coparcener, &c. not to be deemed possession of the others. 25. 
of younger brother, not to be deemed possession of the heir. Id. 
time allowed, when not adverse, at time of passing stat. 3 & 4 W. IV. c. 27. p. 26. 
adverse to tenant in tail, shall run on against remainder-men. 28. 
POSSESSORY ACTIONS; See tit. Actions Real, possessory. 

limitation of. 16, 17. 
POSSESSORY WRITS. See tit Actions Real, possesswy. 
POSTEA; 

order for amending variances, to be indorsed on. 149. 
name of witness objected to as interested, to be indorsed on. 168. 
entering of record, with judge's certificate for immediate execution. 176. 
PRiECIPES, 

for writs issued on stat. 2 W. IV. c. 39. pp. 72,3. 77. 81. 84. 93* 98, 99, 100. (g.) 

115. 
Forms of; 
for writ of summons ; 262. 

against member of parliament. 263. * 

B B 



xxxiv INDEX. 

PRiECIPES, 
Formt of; 
for a&»» and plurieSf writ of summons. 264. 
writ of dti^ngof. 266. 

capiax. 272. 
aliat, and pluriet, wnt of capias. 277. 
writ of exigi fadat, after capias. Id. 
detainer. 288. 
PREBENDARY; 

limitation of entry, distress, or action by, for recovery of land, &c. 28, 9. 
demand of tithes by. 39. 
PRESCRIPTION; 

act for shortening time of, in certain cases. 35, &c. And see tit. Actions^ C/btnw, Coah 
mon. Easements, Lights, Lhmtaiion, Pleas and Pleading, Profits, Time^ Tre&pass, 
Watercourse, and Ways, 
PRESUMPTION, 

in support of claims to rights of common, or of way, &c. restricted. 37. 
claims of modus dedmandi^ when not allowed. 41, 2. 
PRIMARY WTIITS. 63. 
PRISONERS, 

in custody, on civil or criminal account. 112. 
mode of proceeding against by biU, abolished. 61. 
writ of summons may be issued against. 64. 114. 
proceedings against, on arrest. 97. 106. 112. 
m custody of sheriff, &c. ; Id. 

proceedings against, by same plaintifl^ for same cause of action. 112, 15. 
time for declaring. Id. 
declaration ; 

beginning of. 113. 

three copies of formerly necessary, in K. B. Id. 
two copies only now required. 114. 
affidavit of delivery of copy of. 115, 14. 
proceedings against, by same plaintiff, for different cause of action, or by third 

person. 114. 
in bailable actions. Id. 
on serviceable process. Id. 
in custody of marshal, or warden : 

ancient mode of detaining in custody of marshal, in K. B. Id* 

of warden, in C. P. Id. 

in Exchequer. Id, 
present mode of detaining; Id, 

on bailable process ; TeL 115. 

writ of detainer. See tit. Detainer. 
mode of proceeding against, on process not bailable. 116. 
declaration against; 115,16. 
beginning of. 116. 
in custody on criminal account, not chargeable with civil action, without leave. Id. 
time for pleading to declarations against. liL 117. 
Forms of proceedings against; 

writ ot detainer. See tit. Detainer. 

commencement of declaration, when defendant is in custody. 889. 
affidavit of delivery of copy of declaration, against prisoner in custody of thefil^ 

&c Id. 
the like, against prisoner in custody of marshal, or warden. Id. 
PROCESS, 

in personal actions; 

formerly used for commencing, in K. B. 59. 

C. P. Id. 60. 
Exchequer. 60. 
abolished by stat 2 W. IV. c. 59. p. 61. 
authorized by that statute, for commencement of. Id.^ 
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PROCESS, 

in personal actions ; 

original writs, and mode of proceeding by biU^ &c. in what caies abolished. 61. 

grounds of distinction between. 61, 2. (c.) 
cases to which the statute does not apply. 69, 3. 
primary, and auxiliary. 63, 4. 
mesne; 96. 

entries o£ See tit. Entries. 
final. See dt. Fieri Facias, and Capias ad Satufadendum, 
how treated of. 64. 
serviceable; 

writ of summons ; See tit Summon*, 

against member of parliament See tit Member of ParHament* 
aUas, and pluries. See tit Snmmons. 
di^ringas. See tit Distringas, 
declaration on. 122. 
bailable; 

writ of capias ; See tit Capias, 

alias, and pluries. Same title, 
detainer. See tit Detainer, 
declaration on. 185. 
of outlawry. See tit Outlawrif, 
direction of. See tit Direction. 
forms of. See tit Summons, Distringas, Capias, S^. 
date of. 68. 

teste and return of. See tit Teste, and Return, 
memorandum to be subscribed to. See tit Memorandum, 
indorsements on. See tit. Indorsements. 
appearance on. See tit. Appearance. 
PROCLAMATION; 
writ of: 99. 
form of. 278. 
PROFITS, 
d prendre; 

periods of limitation for claiming; 35. 
how reckoned. 36, 7. 
what shall be deemed an interruption. 37. 
claims may be alleeed generally, in actions upon the case, frc Id, 
how alleged, in pleadings to actions of trespass, &c. Id. 
PROHIBITION; 
what. 200. 

proceedings in, previously to stat 1 W. IV. c. 81. Id. 801, 8. 
when grantable or not, after sentence. 202. 
motion for. Id, 

not grantable on last day of term. 203. 

qfidavit of truth of suggestion, when formerly necessary, and when not. 208. 
when plaintiff was compellable to declare, and when not. 203. 
writ of, need not formerly have been sued out Id, 
declaration in. Id. 
plea or demurrer. Id, 
issue, and trial. Id, 
judgment 204. 
damages. Id. 
costs. Id, 
proceedings in, how affected by stat. 1 W. IV. c 21. Id, 805. 

not necessary to file suggestion, but application for, may be made on affidavit* 

only. 205>. 
contents of declaration, when party is directed to declare. Id, 
defendant may demur, or plead to dedaration. Id. 
judgmant. Id. 

B B 2 
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PROHIBITION, 

proceedings in, how affected by stat. 1 W. IV. c. 21 ; 
costs. S05. 
damages. Id, 
provision of stat 2 & 3 Edw. VI. c. 13. $ 14, on prohibition to ecclesiastical court, in 

suit for tithes. Id, 206. 
construction of latter act. 206. 
so much thereof as relates to prohibition, repealed. Id. 
PROMISE; 

when sufficient, or not, to take case out of statute of limitations. 44, &c. 
PROTHONOTARIES; 

office and duties of, in Exchequer of Pleas. 55, 

Q. 

QUAKERS. See tit. Affirmation. 
QUARE EJECIT INFRA TERMINUM ; 

writ of. 10, 11. 
QUARE IMPEDIT ; 
writ of: 11. 

limitation of. 19. 29. 
not within stat 2 W. IV. c. S9. p. 62. 
excepted out of stat .s & 4 W. IV. c. 27. p. IS. 

R. 

R^AL ACTIONS ; See tit. Actions, Real. 

to be abolished by stat. 3 & 4 W. IV. c. 27. § 36, pp. 12, IS. 

excepted out of that statute. IS. 

not within stat. 2 W. IV. c. 39. p. 62. 
REAL ESTATES ; 

actions for injuries to. See tit. Actions, 
REAL PROPERTY; , 

limitation of actions relating to. See tit. lAmitation of Actions, &c, 
RECOGNIZANCE ; 

limitation of actions of debt, or scire facias, on. 4S. 

of bail in error, in ejectment, in what sum. 199, 200. 
RECORD ; 

entries of. See tit. Entries. 

amendment of variances between, and written or printed evidence. See tit. Ftfri- 

ances, 

name of witness objected to as interested, to be indorsed on. 168. 

oimsipritut; 

making up, in ejectment, on stat. 11 Geo, IV. & 1 W. IV. c. 70. $ 37. pp. 195. 

329 50. 
RECORDARI FACIAS LOQUELAM ; See tit. Common Pleas at Lancaster. 

causes removed by, excepted out of stat. 2 W. IV. c. 39. pp. 62, 3. 118. 
RECOVERIES, 

sufiered of lands ii» ancient demesne, reversal of. S, 4. 

amendment of, in what cases unnecessary. 145. 
RECTOR; 

limitation of demand of tithes by. 41. 
REFERENCE. See tit. ArhUration. 
REGULATIONS. See tit. RuUs. 
REMAINDER-MAN; 

limitation of actions by. 22. 

in what cases to have a new right. Id, 

when barred by act, or default of tenant in tail. 27, 8. 
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REMOVAL, 

of causes from inferior courts. See tit. Actions JReal, Certiorajiy Habeat Corpus, lu' 
/erior Courts, Pone loquelam, Recordari J'aaas loquelam, and Right, writ of, 
into C. P. at Lancaster, by pone loquelam, ^c, ; 

writs for, now returnable. 118. 
RENT ; 

when right shall be deemed to have accrued, on wrongful receipt of. 24. 
receipt of, to be deemed receipt of profits. Id, , 

arrears of, not recoverable for more than nx years. 33. 
limitation of action ofdebt for, on indenture of demise. 43. 
REPI^VIN ; 

action of, not within stat. S W. IV. c. 39. pp. 68. 118, 19. 
REPORT, 

of examiners, touching conduct or absence of witnesses, &c. 165, 6. 
RESIDENCE, 

of defendant, place of, to be mentioned in writ of summons, &c. 75. 76, 7. 91. 
RESTITUTION, 

on vacating judgment, setting aside execution, or granting new trial, &c on stat. 1 

W. IV. c 7. § 4. p. 132. 
RETURN DAYS, 

of writs; See tit. Teste and Return. 
general : 

alteration of, by stat. 1 W. IV. c. 3. p. 62. n. 
how described. Id. 
particular. Id. 
of inquiry of damages; 131. 

in C. P. at Lancaster, 133. 
pone loquelam, &c, for removal of causes from inferior courts, into C. P. at 

Lancaster, 118. 
RETURNS TO WRITS ; 

by whom to be made: 107. 
of serviceable process ; 

writ of summons. 51. 77. 107. 
distringas. 107. 
of bailable process : 
writ of capias. Id, 

detainer. Id. 115. 
of mandamus. See tit. Mandamus. 
Forms of: 

to summons; 

non est inventus, 264. 
distringas ; 

when defendant is personally served. 271. 
when he cannot be met with. Id. 
non est inventus, and nulla bona. Id. 
capias; 

cepi corpus, when defendant has given bail. Sic 285. 
the like, when he remains in custody. Id. 

cepi corpus, as to one defendant, and non est inventus as to another. Id. 
cepi corpus, as to one defendant, and service of copy of writ on another. 

286. 
non est inventus. Id. 
inouiry, and assessment of damages, on stat. 8 & 9 W. III. c. 11. § 8. p. 304. 
writ of trial, in assumpsit, 310. 

debt, where part is found for the pluntifT, and part for defend- 
ant Id. 
REVERSIONER; 

limitation of actions by. 22. ^ • 

in what cases to have a new right 23. 

when barred by act, or default of tenant in tail. 27, 8. 
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REVOCATION, 

of power of arbitrator, or umpire. See tit. Arbitration, and Arhitrator, 
RIGHT; 

writs of; See tit. Actioru Real, droUuraL 
in nature of. Same title. 
RIGHT OP ADVOWSON ; 

writ of. S. 
RIGHT OF DOWER; 

writ of; 3. 

excepted out of stat. S & 4 W. IV. c. 87. § 36. p. 13. 
RIGHT OF ENTRY; 

limitation of, by stat. SI Jac, I. c. 16. § 1. p. 19. 

not to be barred by descent cast, discontinuance, or warranty. 13, 14. 
RULES OF COURT, 

general; 

in King's Bench. "j 

ExS'^**u«Sw \ SeeTaUeofRule.,»i'n»cy«. 

all the courts. J 

to be made by judees of all the courts; 

for efiectusi execution of stat. S W. IV. c 39. p. 117. 
as to paying money into court. 1S9. 

for altering mode of pleading, &c. in the superior courts; 143. 
to be laid before paruament. Id. 

not to deprive defendant of pleading the general issuer pven by 

statute. 145. 
as to admission of written or printed documents, &c. 167. 
for taxing costs, by officers ofeach court indiscriminately. 182. 
to be made by judges of each court ; 

for government of their own officers. 72. 
in particular cases; 

on stat. 1 W. IV. c. 7 ; {Immediate Judgment and Execuivm AHf) 
for judgment, on return of inquiry. 1S2. 

nonsuit, or verc&ct. 175, 6. 
vacating judgment, and staying or setting aside execution, &c. 182. 

177, 8. 
on stat 1 W. IV. c. 21 ; {ProhiSntion, and Mandamui Ad:) 
for writ of prohibition. 205. 

mandamus, and proceedings thereon ; 209, 10. 

may be made conformable to stat. 1 & 2 W. IV. c. 58. $ 8. Id. 
on stat. 1 W. TV. c. 22 ; (Exandnation of Witnesses on Interrogatories, fc. .-) 

for examining witnesses upon interrogatories, within jurisdiction of court 

161,2. 
commission to examine them, out of such jurisdiction. Id, 
giving directions touching time, place, and manner of examination. 161. 
compiling attendance of witnesses, or production of documents. 162, 3. 
for attachment, on disobedience thereto. 163. 

upon report of persons appointed, touching examination, conduct, or ab- 
sence of witnesses 165,6. 
on ttat 1 & 2 W. IV. c. 58 ; (Interpleader Act :) 
for trial of adverse claims; 128, 9. 

on non-appearance of third party, or non-compliaiiQa with rule, or 

order, &c. 129. 
as to costs, and other matters. Id. 

for relief of sheriffs, &c. in execution of process against goods and chattels. 

189. 
entering of record. 192, 3. 
force and effect of. 193. 
on 3 5c 4 W. IV. c. 42; (Law Amendment Act:) See tit Arbiiration. 
when judgment may be signed, without giving new rule to plead. 101. 127. 
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RULES or COURT, 
Fomu of: 

side-bar or treasury rules ; 

to return writ of cafnat, 283. 
to bring in body ; 286. 

as raven by filacer^ in C. P. Id. 
as drawn up by secondarjf, thereon. Id. 
for time, or further time, to declare, in K. B. or Exchequer. S90. 

C. P. Id. 
absolute, in first instance ; 

for issuing ditiringaSf in K. B. 267. 

C. P. Id. 
Exchequer. Id. 
for entering appearance, in term time. 288. 

attachment against sherifi^ for not returning writ. 285. 

not bringing in body. 288. 
to declare peremptorily, in K. B. or Exchequer. 290. 

C. P. Id. 
to change venue, in C. P^ 305. 
the like, in Excheauer. Id. 

for mottdamus, in K. B. founded on judge's order, to examine witnesses in 

yew Sautk WaUt. 313. 
to shew cause, and rules absolute thereon; 

mri, on interpleader act, in action by executors, for trial of right to pro- 
perty, claimed by assignees of a baiULnipt. 297. 
absolute, for trial of right, on feigned issue, dec. Id, 

to shew cause, in Exchequer, why commission should not issue, for examin- 
ing witnesses in France. 318. 
absolute thereon. 319. 
rule fiift, on claim of goods by assignees of bankrupt 322. 

absolute thereon, that the money be paid into court, with liberty for as- 
signees to bring action against plaintiff. Id. 
absolute, on claim of goods bv mortgagees, that the goods be sold, and 
the produce vested in Exchequer bills, and the question of pro- 
perty tried on a feigned issue. 323. 
mn, on a claim by landlord for rent S24. 

absolute thereon, that the landlord be barred of his claim against the 

sheriff, reserving his right against the plaintiff Id. 
Rttt, on a claim to the proceeds of goods, by assignee of defendant, after 

action brought by him against the sheriff. Id. 

absolute, on non-appearance of tlie execution creditor, that he be barred 

of hu claim, and the money be paid out of court to the assignee, 

with the costs of the application. 325. 

S. 

SARK, 

not to be deemed beyond seas, within statutes of limitations. 27. 45. 
SCIRE FACIAS, 

on recognizances, limitation of actions on. 43. 

costs in. See tit Oati. 

proceedings by, not within stat 2 W. IV. c. 39. p. 63. 
SCOTLAND. 

not to be deemed beyond seas, within statutes of limitations. 27. 45. 

what statutes do not extend to. 34. 38. 42. 244. 

commissions for taking affidavits in. 94. 
SEAS; 

absence beyond, efRsct of, on statutes of limitations. 26, 44, 5. 

no part c^ united kingdom to be deemed beyond, within those statute. 27. 45. 
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SERVANT ; 

money not to be pud into court, in action for seducing. 159. * 
SERVICE, 

of Writ of summons ; 

by whom. 73. 
of what. Id. 
when. Id, 
where. 75, 4. 
how; 73. 
when writ is issued agunst corporation aggregate. 74. 

hundredors, &c. Id, 
day of, to be indorsed on writ. 74. 
affidavit of; Id* 75. 

form of. 279. 
appearance on. 103. 
of writ of distringas, 85. 
of copy of capias on some defendants, when others are arrested. 95. 

common process against the person, on stat. 12 Geo. I. c. 29. p. 75. (e,) 
process in county palatine, id, 
proceedings after, or execution of writ of summons, capias, or detamer, in term time, or 

vacation. 100, 101. 
of rule, or order, for examining witnesses upon interrogatories. 163. 
appointment of time and place of attendance of witnesses thereon. Id, 
the like, before arbitrators. 169, 70. 
SERVICEABLE WRITS; 64. 

declaration on. 122. 
SET OFF; 

statutes of limitations, applicable to simple contract debts, alleged by way of. 47. 
SEVERAL DEFENDANTS; 
process against. 67, 8. 
joining in one writ. 67. 

case of, when one of them is served with copy of capias: 68. 95. 223. 
entering appearance thereon. 104. 

when one is at large, and another in custody of marshal, &c 68. 
pleas in abatement, in actions against, for nonjoinder of parties.^ 140, 41. 
costs in actions against. See tit. Costs, 
SHERIFF; 

writ of distringas to be directed to ; 78. 82. 

in county palatine of Chester, 82. 
copy of, and notice to be delivered therewith to. 84. 
to be returned by. 107. 
when to be returned ; Id, 

if rule expires in vacation. 108, 9. 
returns to, by. 1 10. and see tit. Returns, 
writ of capias to be directed to; 89. 

in county palatine of Chester, 90. 
delivery of, with copies thereof, to. 95. 
to be returned by. 97. 107. 
when to be returned ; Id, 

if rule expires in vacation. 108, 9. 
returns to, by ; see tit. Returns, 
plaintiff, or his attorney, may order, to arrest some defendants, and serve copy of 

writ on others. 95. 
to deliver one copv of writ, to every person on whom executed. 96. 
indorsement by, of true day of execution of capias. Id, 97. 
when to be made, and consequence of omission. Id, 
duty of, in executing distringas, or capias ; 

in county palatine of Lancaster, or Durham, 82. 
when parcel of one county is surrounded by another. 85. 
bail to, or attorne/s undertaking to appear, according to exigency of writ. 97. 



INDEX. xli 

SHERIFF; 

mode of proceeding against, when special bail is not put in ; 1 10, 1 1. 

by rule of court in term time, or judge's order in vacation; Id, 
to return writ ; 
what. 108. 
how obtained. Id. 

may be had, on last day of term. Id* 
when it expires. Id, 

time allowed for return, when rule expires in vacation. Id, 109. 
filing writ. 111. 

indorsement of day and hour of filing. 109. 
by judge's order, in vacation ; Id, 
affidavit for obtaining. Id, 
proceedings on. Id. 
attachment for disobedience of. Id, 
by rule to bring in body, in term time. 110. 
judge's order, in vacation ; Id, 
proceedings on. Id, ill, 
attachment for disobedience of. 111. 
proceedings against prisoners, in custody of. See tit Prisoners, 
writs of inquiry to be executed before, by stat. s & 4 W. IV. c. 42. § 16, p. 134, &c. 
trial of issues before, by same statute. 152, &c. 
power of, as to such issues. 154. 

certificate of, for stayine judgment, after execution of inquiry. 132. 
liability of, for goods ti^en in execution, after act of bankruptcy. 184, &c. 
relief of, on execution of process against goods and chattels. 187, &c. 
fees of, on execution, for costs of proceemngs for settling adverse claims. 192. 
Forms relating to : 

direction of distringas, or capias to. 269. 
mandate to, on distringas^ in county palatine of Lancaster, 270. 

in Durham. 271. 
on capias, in county palatine of Lancaster, 975. 
in Durham, 276. 
warrant of, on distringas, 270. 

capias, 274. 
order to arrest one defendant, and serve copy of writ on another. 276. 
bail bond, to; Id, 
assienment of. 283. 

declaration on, by assignee, a^inst defendant and his bail. 291. 
proceedings against, for compelling him to return writ, and bring in body. 283, &c. 
returns by. See tit. Returns, 

certificate of, for staying judgment, after execution of inquiry. 300. 
writ of inquiry, for assessing damages before, on stat. 8 & 9 W. III. c. 11. ^ 8 ; 

p. 302, 
notice of executing, and assessment of damages. 304. 
inquisition on, and return to. Id, 
proceedings for trial of issues before, on stat. 3 & 4 W. IV. c. 42. §17, See tit. 

Trial. 
rules for relief of, on Interpleader act, 1 & 2 W. IV. c. 58. p. 322, &c. 
SHERIFFS, 

to name denuties, resident in London, for receiving writs, &c. 84. 
SIMPLE CONTRACT ; 

actions of debt on, maintainable against executors or administrators. 14. 
SLANDER; 

money not to be paid into court, in action for. 139. 
SPECIAL CASE, 

may be stated, by consent of parties, without proceeding to trial. 155. 
SPECIAL JURY ; 

costs of, on nonsuit. 156, 7. 
SPECIALTIES ; 

limitation of actions on. 43. 
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SPIRITUAL COURTS; 

limitation of suits in. 34. 
STAGE COACH PROPRIETORS; 

bringing money into court, in action against. 139. 
STAMP DUTY, 

on commissions, for taking affidavUs, 94. 
STATUTE of LIMITATIONS. See tit. LtmitaHon of Actions, ^c, 
STATUTES. See Table of Statutet, prefixed to the ufork. 
STAYING PROCEEDINGS, 

on declaration of attorney, that writ was sued out without his authority. 70.. 
in action for settling adverse claims. 1S9. 
SUBMISSION, 

to arbitration, not revocable, without leave of court, or judge. 169. 
SUGGESTION, 

for trial of local actions, in another county. 138. 
SUITS, 

for recovery of tithes. See tit Actions, personal. 
SUMMONS; 
writ of; 

what, and in what actions it lies. 64. 

how considered. Id, 

may be issued against prisoners, in custody of sherifl^ &c. Id, 

privileges of attornies on. Id. 65. 

direction, and form of. 65. 

form to be strictly adhered to. Id. 66. 

should contain names of parties. 66. 

misnomer not pleadable in abatement. Id. 142. 

description of defendant. 66, 7. 

special character of parties. 67. 

nature of action. Id. 

when there are several parties. Id. 

joining several defendants in one writ. 67. 

case of several defendants, one of whom is served with copy of capias. 68. 

when one defendant is at large, and another in custody 

of marshal, &c Id. 
date, and teste of. Id. 
when returnable. Id. 
duration of. 69. 

memorandum to be subscribed to. 68, 9. 
indorsements on ; 

of name and place of abode of plaintiff or his attorney, by whom isiued. 69. 
country attorney's name, &c, on writ sued out by agent. Id* 70. 
amount of debt and costs. 70, 71. 
consequence of omission of, on writ or copy. 71. 
from what court, and bv what officer, issued. Id. 7S. 
rules to be made by judges of each court, for government of thdr own officers. 

72. 
rule thereon, for issuing, siening, and sealine writs, in K. B. Id. 
signing, &c., now regulatecTby stat. 3 & 4 W. IV. c. 67. Id. 
issued into Middlesex, how signed, &c and fees in what manner accounted for. 

Id. 
by whom signed, in C. P. and Exchequer. Id. 
pr€Bcipe for. Id. 75. 
costs of. 73. 

'fees for signing, and sealing. Id. 
service of; Id. 

by whom. Id. 

in what manner. Id. 74. 

on border of county. 74. 

when parcel of one county is surrounded by another. Id. 

when writ is issued aglunst corporation aggregate. LL 
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SUMMONS ; 
writ of; 

service of: 

when writ is issued againsl iBhabitanta of hundred, &c. 74. 
the like, agamst inhabitants of coun^ of city, or town, &c. Id* 
in action against two or more defendants. Id. 

husband and wife. Id, 
indorsement of day of; Id> 

when to be made, and consequence of omission. Id, 
setting aside, for irr^ularity. 75. 

against member of parliament. See tit* Member of ParUamenL 
proceedings on service of, in ordinary cases. 76. 

when defendant has not been personally served. Id. 
return of non est invenitu, 51. 77. 
aliat and pluriet ; 76. 

memorandum^ and indorsements on. Id, 77. 
may be issued into another county. 77. 
forms of. Id. 

provito, as to statute of limitations. Id. 
signing, sealing, and service of. Id, 

proceedings, when defendant cannot be personally served. 78. 
Fcrmt: 

writ of; 969. 

pracipe (or. Id, 

memorandum to be subscribed to. S63. 

indorsements on, before service. Id, 

after service. Id, 
against member of parliament See tit. Member of Parliament, 
return to, of non est inventut. 864. 

entry of, with return of non est inveniuSf by plaintiff or his attorney, and 

award of aiUu, to save statute of limitationi. 259. 
the like, in C. P. 95S. 

in Exchequer. Id. 

and award of distringas, to save statute, in EL B. 954. 
of judge : 

on interpleader act, in action against auctioneer, for deposit mon^. 999. 
for staging judgment, after writ of inquiry executed. SOO. 
for wnt of trial. 307. 
the like, another way. Id. 
SUNDAY ; 

proviso for, in stat 9 W. IV. c 39. $ 11. p. 100. 
excepted out of stat. 3 & 4 W. IV. c. 42. p. 56. 
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TAXATION, 

of costs. See tit. Costs, 
TENANT, 

at will, when right shall be deemed to have accrued, in case of. 93. 
from year to year; 

when right shall be deemed to have accrued, in case of. Id, 84. 
for life; 

time allowed to, for resuting claims of rights of common, &c. 38. 
in tail; 

when barred, effect of, on remainder men. 28. 

possession adverse to, runs on against remainder men. Id, 

assurances by, in what cases to bar the remainders. Id, 

warranty of, void, as against his issue, &c, 14. 
in common ; 

real actions by or against 10. 12, 13. 

possession of one, not to be deemed possession of others. 25. 



xliv INDEX. 

TENDER, 

of bank notes, in what cases I^al. 52, 5. 
TERM ; 

proceedings out of, on stat. 2 W. IV. c 39. pp. 100, 101. 127. 
TESTE, 

of writs of execution. See tit. Capias ad Satufaciendum, Execution^ Fieri Facias, and 

Habere Facias Possessionem, 
TESTE AND RETURN, 

of writ of summons. 68. 263. 

distringas, 68. 83. 268. 
capias. 68. 91, 2. 97. 99. 272, 3. 
exigi facias, and proclamation, &c. 99. 278, 9. 
detainer. 115. 289. 
jury process. 156. 
writs of execution. 183. 
THANKSGIVING DAY; 

public, j9rovtfo for, in stat. 2 W. IV. c. 39. $ 11. p. 100. 
TIME ; 

computation of. 62. n. 

proceedings may be had on writs, except at certain times, in term or vacation. 100. 

proviso, for Sunday, &c. Id. 101. 

period between 10th August and 24th October. 101. 
for pleading, &c. when it does not expire before 10th August. Id. 127. 
of hmitation of claims to rights of common, or of way, &c,; 35. 

how reckoned. 36, 7. 
what shall be deemed an interruption. 37. 
of modus decimandi, &c, 38. 
how reckoned. 41. 
allowed to infants, &c. for resisting claims to rights of common, or of way, &c 38. 
TITHES ; 

limitation of actions, for recovery of; 21. {a.) 28, &c. 
exemption from, or discharge of; 

Imiitation of, what shall be deemed valid ; 38, 9. 

in case of archbishop, &c. or other corporation sole. 39. 
time of, how computed. 41. 

presumption, when not allowed in support of. Id. 42. 
composition for, what shall be deemed valid. 40. 
pleadings, in actions and suits for recovery of. 41. 
TITLE, 

of declaration ; 121,2.291. 

in ejectment, 196. 328. 
TOLLS; 

real actions relating to. 5. 
TOWN ; 

service of writ of summons^ issued against inhabitants of county of. 74. 
TRAVERSE, 

of return to writ of mandamus^ when directed to persons not interested, or merdy 

ministerial; 209. 
of issues, and proceedings on. 210. 
TRESPASS ; 

claims to rights of common, &c. how alleged in actions of. 37. 
not maintainable against sheriff, for taking goods in execution, without notice, afker 

act of bankruptcy. 184. 
TRIAL, 

of adverse claims, on interpleader act. 128, &c. 187, &c. 
of local actions, on suggestion, may be in any county. 138. 
at bar, or ninprius. 152. 

of issues, before sheriff, &c. on stat. 3 & 4 W. IV. c. 42. ^ 17 ; Id, 153. 
construction of that statute, and proceedings thereon. 153. 
rule, or order, for. /</• 
writ of; Id. 

authority for issuing. Id. 
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TRIAL, 

of iflsues, before sheriff, &c. on stat. S & 4 W. IV. c. 42. ^ 17 ; 
writ of: 

direction, and form of. 1 53, 4. 
signing, and sealing, &c. 154. 
delivery of to sheriff, and indorsement on. Id. 
notice of trial on. Id. 
powers of sheriff or judge, on. Id. 
efiect of verdict on. Id, 

taxing costs, signing judement, and issuins execution, at return of. Id. 155. 
provisions of stat. 1 W. IV. c. 7. extendea to judgments, and executions on. 

155. 
entry of proceedings, on roll. Id. 
Forms: 
writ of; 

affidavit^ to obtain judge's order for. 507. 

summons thereon. Id. 

the like, another way. Id. 

judge's order thereon. Id. 

the like, to judge of sheriff's court, in London. 808. 

form of. Id. 

indorsement thereon, before delivery to sheriff 309. 

notice of executing. Id. 

return to, in oMsumptU. 310. 

debt. Id. 
entry of proceedings, and judgment in asMumpsii, on verdict for plaintiff. 

Id. 
the like, in debt, where part is found for plaintifl^ and part for defendant. 

313. 
TROVER ; 

limitation of action of. 42. 
trial of adverse claims in. 128. 
damages in. 173. 
costs m. 180. 

liability of sheriff in, for taking goods in execution, after act of bankniptcy. 184. 
TRUST; 

limitation of suits in equity, in cases of express. 31. 

V. 

VACATION ; 

proceedings in, on stat. 2 W. IV. c. 39. § 1 1. pp. 100, 101. 127. 
judge's order in, for distringas. 78. (c.) 81. 268. 

entering appearance. 85, 6. 104. 282. 
returning writ. 108, 9. 284. 
bringing in body. 1 10. 287. 
on interpleader act. 129, 30. 299. 
writs of inquiry, may be returnable in. 1 3 1 . 1 35. 

trial, may be returnable in. 152, 3. 
teste and return of jury process in. 1 56. 
judgment and execution in, after execution of writ of inquiry. 131, 2. 

verdict, or nonsuit. 175, 6. 
teste and return of writs of execution in. 132. 183. 

notice to appear, and plead to ejectment in. 195. 329. and see tit. Ejectment. 
immediate writ of possession in. 197, 8. 
VARIANCES, 

not amendable at trial, &c. before stat. 9 Geo. IV. c. 15. p. 145. 

in what cases amendable, by that statute. 146. * 

decisions thereon. Id. 147. 

order for amendment of, to be indorsed on postea. 146. 
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VARIANCES, 

Stat. 9 Geo. IV. c. 15. extended by S & 4 W. IV. c. 42. p. 147. 
in what cases amendable, by latter statute, and upon what terms, &c. 146, 9. 
power for court, or judge, to direct facts to be found specially. 149. 
costs on amending. See tit. CotU. 
VENIRE FACIAS; 
Utte of. 156. 
award of. S06. 
VENUE; 

rule to change ; 137. 

afattolute in first instance. Id, 
changing, in transitory actions; 

when impartial trial cannot be had. 156. 
in local actions. Id, 
FomUf 
of rule to change, in C. P. 305. 

in Exchequer. Id. 
VICAR ; 

limitation of entry, distress, or action by, for recovery of land, &c S8, 9. 
demand of tithes by. 39. 41. 
VICE CHAMBERLAIN, 

of Chester, authority and jurisdiction of, abolished by stat. 1 1 Geo. IV. & 1 W. IV. 

c. 70. § 13, p. 8S. 

• u. 

UMPIRE; 

power of, not to be revoked, without leave of court. 169. 

empowered to administer oath, or affirmation, to witnesses. 170. 
UNDERTAKING, 

of attorney, for appearance of defendant. 97. 106. 112. 
UNITED KINGDOM; 

ev6ry part o( within statutes of limitations. 27. 45* 



W. 

WAGER OF LAW, 

abolished, by stat 3 & 4 W. IV. c. 42. § 15. p. 14. 
WAIVER; 

proceedings to; 98,9. 

after judgment 99. 
vacating, or setting adde. Id, 100. 
in Exchequer. 100. 
persons exempted from. 98. 
WARDEN, 

of Fleet prison ; 

ancient mode of detaining prisoner, in custody of, in C. P. and Bzehequer. 1 1 4. 
present mode of detaining him, on stat 2 W. IV. c 39. /</< 
writ of detainer to : See tit Detainer. 
direction, and form of. 115. 

copv of, and indorsements on, to be delivered to. Id. 
dedaration to allege prisoner to be in custody of: Id* 
commencement of ; 116,17, 
form of. 289. 

WARNING, 

to defendant, on capias, 92. 274. 

not to be ^ven, on writ of detainer, 115. 
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WARRANT, 

of sherifi^ on distringas ; 84. 

form of. 270. 
capias; 95, 6. 
form of. 374. 
WARRANTY; 

right of heir formerly barred by. IS, 14. 
not to defeat rieht of entipr, &c. 14. 
of tenant in tail, void against his isiue, &c. Id, 
WASTE; 

writ of; 12. 
damaces in. Id. 

abolished, by stat, 3 & 4 W. IV. c. 42. § 36. pp. 12, Id. 
not within stat 2 W. lY. c. 39. p. 62. 
WATER, AND WATERCOURSE; 
periods of time for claiming ; 36. 

how reckoned. Id, 37. 
claims to use of, may be alleged generally, in actions upon the eaie^ &c. 37. 

how alleged, in pleadings to actions of trespass, &c. Id. 
WAYS; 

periods of time for claiming; 36. 

how reckoned. Id. 37. 
claims to use of, may be alleged generally, in actions upon the case^ &c. 37. 

how alleged, in pleadings to actions of <reMN»«, &c. Id. 
WITNESSES, 

could not formerly have been examined, on interrogatories, i&c without consent of 

parties. 158. 
inconveniences of this practice, in part remedied by stat. 13 Geo. IIL c 63. $ 44. 

Id. 159. 
examination of; 

writ, in nature of mandamus or commission for, in India, on that statute. Id. 
construction of that statute, and decisions thereon. 159, 60. 
powers and provisions of that statute, extended to the colonies, &c. and 

to all actions in courts at Westminster. 160. 
judges empowered to enforce attendance, and examination of witnesses. Id. 
costs of, and proceedings on, to be in discretion of court Idm 
application for, and proceedings on. Id» 161. 
rule, or order, for, within jurisdiction of court ; 

upon interrogatories^ or otherwise. 161, S. 

vivS voce. 162. 164. 

directions in, touching time, place, and manner of examination. 161. 

by judges of Durham. Id, 

how, and in what cases obtained. 162. 

proceedings on ; 

compelling attendance of witnesses. Id. 163. 

production of documents. 163. 
conduct money, and payment of their expences, &c. Id. 
proviso, as to production of documents, &c. Id. 
service of; Id. 

of appointment of time and place of attendance. Id. 
disobedience of, a contempt of court ; Id. 
attachment for. Id. 
removal of prisoner for, by habeas corpus ad testiJScttndum. Id. 
on interrogatories. Id, 164. 
viva voce. 164. 
costs of; 166. 

to be costs in cause, unless otherwise directed. Id. 
commission for, out of jurisdiction ; 162. 164, 5. 
rule, or order for. 164, 5. 
by whom made out, and proceedings on. 165. 
mode of, on rule or order, &c. Id, 
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WITNESSES ; 

examination of, upon oath, or affirmation. 165. 
giving false evidence, guilty of perjury; Id, 

indictment for. Id, 
report of persons appointed to take examinations^ touching conduct, or absence of; 

Id, 166. 
proceedings on. 166. 
depositions of; 167. 

when receivable in evidence, and when not. Id^ 
certificate of; Id. 
evidence of. Id. 
power to command attendance of, before arbitrators. 170 ; and see tit. Arbitration. 
interested, solely on account of verdict, to be admissible. 168. 

name of, to be indorsed on pottea, and entered of record. Id. 
Forms: 

rule for mandamus, in K. B. founded on judge's order, to examine, in New South 

Wales. SI 3. 
mandamus, to examine in India, or the colonies, &c. on stat. 13 Geo. IK. c. 63. & 

1 W. IV. c. 22. Id. 
affidavit, to obtain judge's order, for examinadon of witness, who is going abroad, on 

interrogatories. 315. 
judge's order to examine, on interrogatories, before commissioners in the country. 

Id. 
special order, in Exchequer, for examination of, vhd voce, within the jurisdiction, 

authorizing examiner to report thereon specially, if necessary. 316. 
notice of time and place appointed for examination of, on interrogatories. Id. 
pracipe for habeas corpus ad testificandum, 317. 
writ of habeas corpus ad tesl^candum. Id. 

rule absolute, in K. B., for commission to examine witnesses abroad. 318. 
rule to shew cause, in Exchequer, why commission should not issue, to examine in 

France. Id, 
rule absolute thereon. 319. 

commission for examining abroad, out of jurisdiction of court. Id. 
iVRIXS, 

primary, and auxiliary. €3. 
serviceable ; 

of summons, in ordinary cases. See tit. Summons. 

aUas and pluries. Same title, 
against members of parliament. See tit Member of ParUainent. 
distringas. See tit. Dislringas. 
bailable ; 

capias; See tit Capias. 

alias and pluries. Same title. 
detainer. See tit. Detainer, 
serviceable, or bailable ; 

process of outlawry. See tit Outlawry, 
of pone loquelam, &c. for removal of suits from inferior courts, into C. P. at Lancaster, 

how returnable. 118. 
in superior courts, excepted out of stat 2 W. IV. c. 39. pp. 62, s. 
of inquiry of damages, when and how returnable. See tit. Inquiry. 

in C. P. at Lancaster. 133. 
trial See tit Trial. 
« . execution. See tit Capias ad Satisfaciendum, Execution, Fieri Facias, and Habere 

Facias Possessionem, 
prohibition. See tit ProhibiHon. 
consultation. Same title. 
mandamus. See tit. Mandamus. 

FINIS. 
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